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The Constructive Trust: A Neglected 
Remedy in Ohio 


Harry W. VanNEMAN* 


An express trust is a substantive law institution." A construc- 
tive trust is a remedial device of the court of equity: “the for- 
mula,” said Judge Cardozo, “through which the conscience of 
equity finds expression, when property has been acquired in such 
circumstances that the holder of the legal title may not in good 
conscience retain the beneficial interest, equity converts him into 
a trustee... . / A court of equity in decreeing a constructive trust 
is bound by no unyielding formula. The equity of the transac- 
tion must shape the measure of relief.”” In another leading case 
Cardozo, J., said it was “a remedial device through which pref- 
erence of self is made subordinate to loyalty to others.”* The 
technique by which the chancellor usually enforced his decrees, 
by direct command to the defendant, thus putting pressure upon 
him, provides an effective remedy in many situations. This 

* Professor of Law, Ohio State University. 

* Pound, “The Progress of the Law, Equity 33 Harv. L. Rev. 420 
(1920). 

* Beatty v. Guggenheim Exploration Co., 225 N.Y. 380, 122 N.E. 378 
(1919); Newton v. Taylor, 32 Ohio St. 399 (1877). 

3 Meinhard v. Salmon, 249 N.Y. 458, 467, 164 N.E. 545, 62 A.L.R. 1 
(1928); 3 Bogert, Trusts & Trustees, sec. 471 (1935). See dissent of Wil- 
liams, J. in Oleff v. Hodapp, 129 Ohio St. 432, at p. 444, 195 N.E. 838 
(1935) where these definitions are approved. American Law Institute, Re- 
statement of Restitution & Unjust Enrichment, Proposed Final Draft, Pt. I, 
sec. 160 “Where a person holding title to property is subject to an equitable 
duty to convey it to another on the ground that he would be unjustly enriched 
if he were permitted to retain it, a constructive trust arises.” 
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direct technique im personam is the method used in the con- 
structive trust. It is very often adopted in reformation cases, 
in actions for specific performance, in actions to defeat fraudu- 
lent conveyances, and to affect restoration of property, and 
“sometimes to develop a new field of equitable interposition,” 
for example, “specific restitution of received benefits in order to 


»* It is obvious that this is a reme- 


prevent unjust enrichment. 
dial technique and in no sense a substantive law matter. When 
the holder of the title to property is declared to be a construc- 
tive trustee the court of equity is not in the least interested 
to create a trust in the sense as is the settlor in an express trust. 
On the contrary, the court is preparing the way for an imme- 
diate termination of an existing situation, a transfer of the 
property involved to the one found to be best entitled thereto. 
If time is required, the situation is treated as though an express 
trust had existed from the time of the wrongdoing of the 
defendant. Usually, however, the result is an order for an 
immediate conveyance.” In a jurisdictional sense no doubt can 
exist in respect to the chancellor’s power to utilize this remedy, 
whether it ought to be exercised in a particular instance is, and 
should always be, a matter within the sound discretion of the 
chancellor. Being remedial it must be kept highly flexible and 
only resorted to in the interest of that quality of justice admin- 
istered by the equity court. 

Dean Pound has pointed out* that sometimes courts seem 
to reach unfortunate results because of an apparent confusion 
of thought as to what the nature of a constructive trust really 
is. In several distinct groups of cases in Ohio it seems that full 
and effective use of this device has not been made, and it may 
be that some such confusion as suggested by Dean Pound is 
responsible for what seems to the writer to be unfortunate 
results. It is proposed to examine these instances to discover 
the reason, if possible, and to suggest the application of the 

* Pound op. cit., note 1 supra 421 and cases there cited, 


5 Bogert, op cit., note 3 supra, p. 1462. 
* Pound, op cit., note 1 supra. 
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comparatively recent concept of the constructive trust in their 
solution. 

The time-honored classification of trusts into express trusts 
and implied trusts, and the latter again into resulting and con- 
structive trusts, which is so deeply imbedded in our trust law, 
may in no small degree be responsible for the misconception. 
Implicit in this classification is the concept that these three 
classes, express, resulting, and constructive are all parts of the 
larger whole, i.e., trusts in the substantive law sense. A very 
much more scientific classification was developed by the late 
Professor Costigan,’ in which the function of the different 
classes is made the basis for classification, and, with respect to 
constructive trusts, its use as a fraud and unjust enrichment 
preventing remedial weapon is emphasized. 


ForcepD Wiits AND THEIR PROBATE 

The first group of cases to be considered involve forged 
wills and their probate. The Court of Appeals of this state 
refused to make use of the constructive trust device in a fact 
pattern which seemed strikingly suited to its application. In 
the case of Pettit v. Morton,’ the plaintiff, in his complaint, 
alleged that in the genuine will of the testator he was the 
devisee of a valuable hotel property situated in Cleveland; 
that the defendant, the son of the testator, by forgery and 
fraud, secured the execution of a false will and thereafter, by 
the collusion of the witnesses to the will, his sisters, the probate 
of the same; that the defendant concealed the true will and 
destroyed it in 1923, almost twenty years after the probate of 
the false will; that the plaintiff discovered the fraud for the 
first time in 1925. The trial court refused to impress a con- 
structive trust upon the defendant with respect to the property ; 

*“The Classification of Trusts as Express, Resulting and Constructive.” 
27 Harv. L. Rev. 437 (1914). The old classification is retained by Bogert in 
his recent work. Bogert, op. cit., note 3 supra, vol. 1, sec. 1. It is abandoned 


by the American Law Institute Restatement ‘Trusts. 


8 28 Ohio App. 227, 162 N.E. 627 (1928). Noted in 3 Univ. of Cin. 


4? 


L. Rev. 107, 14 Cornell L.Q. 108, 27 Mich. L. Rev. 452. 
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this decision was affirmed by the Court of Appeals, and the 
Supreme Court overruled a motion to certify.” There was no 
dispute in any of these proceedings as to facts as the case came 
before the courts upon demurrer. 

Certain statutory provisions in this state precluded the 
customary methods of redress. A one year statute of limita- 
tions had barred any contest of the probate proceedings.’” The 
court of equity is without any probate jurisdiction, exclusive 
jurisdiction in such matters having been conferred upon the 
probate court.'’ Likewise it has no jurisdiction to set aside 
probate proceedings. Being a court of record” its final judg- 
ments are a verity and not subject to attack collaterally.” 
Furthermore, it is quite likely that the true will could not be 
offered for probate, and, on denial thereof, an appeal taken 
to the Common Pleas Court under G.C. 10532. That statute 
provides for a review of the refusal of the Probate Court to 
admit a will for probate and is not a device for the review of a 
proceeding already had, which in all probability such a strategy 
would be considered to be. Similarly the Probate Court would 
almost certainly refuse to set aside its own action at this late 
date."* 

There were two possible avenues for redress open to the 
plaintiff. In this case he first chose the equitable one as above 
stated. Sullivan, P. J., forecast his conclusion in the way he pre- 
sented the question of the case: “Thus the vital question is 
whether a court of equity, under an unprobated will, can declare 
a trust on the ground of fraud, and in that manner ultimately 

* 28 Ohio App. 44. 

'? Ohio G.C. 10531 (“If, within one year after probate had, no person 
interested appears and contests the validity of the will, the probate shall be 
forever binding, saving, however, to infants, and persons of unsound mind, or 
in captivity, the like period after the respective disabilities are removed.’’) 
This section now changed by G.C. 10504-32 reduces the time to six months. 


1! Ohio G.C. 10492, 10501-53. 
2 Ohio Constitution, Art. LV, sec. 7. 
8 Joseph Hunter's Will, 6 Ohio 500 (1834). Lessee of Swasey’s Heirs v. 
Blackman, 8 Ohio 5 (1837); Morningstar v. Selby, 15 Ohio 345, 45 Am. 
Dec. 579 (1846). 
1# See 27 Mich. L. Rev. 452 (1929). 
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have declared invalid the will in favor of the heirs at law, duly 
probated under the statute... .””” So framed this proceeding 
becomes a collateral attack upon the false will and its probate. 

Even so stated the plaintiff’s case is not entirely hopeless. 
It is well settled that the court of equity has the power, in an 
independent action, to impeach the judgments of a law court 


where they are obtained by fraud and circumvention." It seems 
that there is no controlling reason why the decisions of the 
probate court should have a greater degree of sanctity or final- 
ity than the proceedings of any other court. The fact that the 
judgment of that court relates to a will by which the property 
of the testator is directed to certain persons and that equity’s 
decree will change that devolution seems unimportant. An 
attack upon the right of the fraudulent holder of the property 
to keep that which he has secured by a fraud on both the testa- 
tor and the Probate Court does not convert the equity proceed- 
ing into a will contest. 

The contrary position and theory, however, taken by 
Jones, J., in his dissent in the case of Seeds v. Seeds, viz., that 
the legislature, by its statutes,'’ had adopted a policy which 
“requires that the estates of deceased persons, being deprived 
of a master and subject to all manner of claims, should at once 
devolve to a new and competent ownership; . . . and that the 
result attained should be firm and perpetual,”’” is obviously 
one of policy to be weighed against the other policy of fraud 
prevention here urged. There is, moreover, considerable au- 

° Petitt v. Morton, note 8, supra, p. 230. 

16 Seeds v. Seeds, 116 Ohio St. 144, 156 N.E. 193, 52 A.L.R. 761 
(1927); Mclntire v- McIntire, 107 Ohio St. 510, 140 N.E. 328 (1923); 
Darst v. Phillips, 41 Ohio St. 514 (1885); Coates v. Bank, 23 Ohio St. 415 
(1872); Long v. Mulford, 17 Ohio St. 485, 93 Am. Dec. 638 (1867). 

‘7 Ohio G.C. 10531 now 10504-32. 

'S Seeds v. Seeds, note 16, supra, p. 166. The opinion contains a quotation 
from Broderic k’s Will, 88 U.S. 503, 22 L.Ed. 599 (1894). (Bradley, J., in 
his opinion in Broderick’s Will, expressly recognized, however, that there were 
circumstances so frequently fraudulent that the policy of prompt and final 
settlement of estates might have to yield and one of them was admitted to be 
procuring of probate fraudulently by collusion between executor and legatee.) 
See Warren, 41 Harv. L. Rev. 309 (1928). 
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thority for this view.’” Judge Jones insists that the adoption 
by the Ohio legislature of a statute of limitations by which the 
contest of a probate proceeding must be instituted within a year 
and further providing that “the probate shall be forever bind- 
ing” makes it impossible to invoke the principle of concurrent 
jurisdiction without destroying the order of probate. 

This position is predicated upon an interpretation of the 
legislative policy manifested in a strongly worded statute of 
limitations, upon a policy of stability and permanency of estate 
settlements, and on the desirability of the preservation of jury 
trials in will contest cases. Balanced against this is the policy 
of getting the wrong to the plaintiff righted and of preventing 
an impostor from reaping the fruits of his wrong. 

Much can be said for either position. A court which desires 
to place a high value upon the security and permanency of 
estate settlements, may choose to turn a deaf ear to the occa- 
sional just claims of a defrauded potential devisee. Other 
courts, dreading more the possible danger of fraud and per- 
jury, and less the apparent unsettling of estates finally probated, 
may choose to make exceptions when gross fraud and forgery 
have been the means whereby such settlement was secured. 

This question was seemingly settled in Ohio, by the Seeds 
case, by the choice of the latter policy. A decision of the Probate 
Court in that case was subjected to the same scrutiny by the 
equity court for fraud, as is the judgment of any other court. 
There being then, according to this view, no manifested and 
ultimately, controlling policy of finality and respose with re- 
spect to probate decrees, it is eminently fitting that the court 
of equity should permit the plaintiff, who has been grossly 
defrauded by the defendant, to utilize the remedial process of 

19 Stowe v. Stowe, 140 Mo. 594, 41 S.W. 951 (1897); California v. 
McGlynn, 20 Cal. 233, 81 Am. Dec. 118 (1862); Del Campo v. Camarillo, 
154 Cal. 647, 98 Pac. 1059 (1908); Langdon v. Blackburn, 109 Cal. 19, 
41 Pac. 814 (1895); Luther v. Luther, 122 Ill. 558, 13 N.E. 166 (1887); 
Bartlett v. Manor, 146 Ind. 621, 45 N.E. 1060 (1897); Mosier v. Harmon, 


29 Ohio St. 220 (1876) ; McVeigh v. Fetterman, 95 Ohio St. 292, 116 N.E. 
518 (1917); Bunce v. Galbraith, 268 Pa. 389, 112 Atl. 143 (1920). 
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the constructive trust. Any person who holds the legal title to 
property which he acquired by the practice of fraud and cir- 
cumvention not only upon the testator, but upon the probate 
court itself, which was induced to render a decree which would 
never have been made had the facts been known, will be de- 
clared by a court of equity to be a trustee of such property 
for the benefit of the parties who have been defrauded.* Thus 
in the Seeds case a constructive trust was impressed upon a 
defendant, who had secured the title to the property by means 
of a forged will, which, had the forgery been known, would 
have entirely defeated the probate of the will. The equity pro- 
ceeding therefore, while seemingly a pretty direct attack upon 
the probate decree precisely as in the Pettit case, was neverthe- 
less not sufficient to deter the Supreme Court from imposing 
the trust. Indeed such a situation has been held a clear case 
for equitable intervention.” In his recent work Professor Bo- 
gert says: “To the writer it seems likely that the public interest 
in expeditious and permanent settlement of estates can be ade- 
quately protected from a construction of these acts which leaves 
the door open for the action of equity when the probate court 
has been induced to move to make its probate decree by the 
misrepresentation and forgery of the proponent or another 
person.” 

The facts in the Pettit case differ from those in the Seeds 
case only in the matter of the relationship of the plaintiff, the 


20 Seeds v. Seeds, note 16, supra, 158; Long v. Mulford, 17 Ohio St. 484, 
93 Am. Dec. 638 (1867); Barneshy v. Powell, 1 Vesey Sr. 284, 27 Eng. Rep. 
1034 (1749) ; Broderick’s Will, 88 U.S. 503, 22 L.Ed. 599 (1874); Grimes 
v. Chew, 43 U.S. 619, 11 L.Ed. 402 (1844). (“One man possesses himself 
wrongfully and fraudulently of the property of another; in equity, he holds 
such property in trust, for the rightful owner.”) 

*1 Seeds v. Seeds, note 16, supra. See also, Tracy v. Muir, 151 Cal. 363, 
90 Pac. 832 (1907); Rishel v. McPherson Co., 122 Kan. 741, 253 Pac. 586 
(1927); Sohler v. Sohler, 135 Cal. 323, 67 Pac. 282, 87 Am. St. Rep. 98 
(1902). See Del Campo v. Camarillo, 154 Cal. 647, 98 Pac. 1049. Cf., 
Patterson v. Dickinson, 193 Fed. 328 (1912); 31 Col. L.Rev. 1203 (1931); 
Gemmel v. Fletcher, 76 Kan. §77, 92 Pac. 713 (1907); Winder v. Scholey, 
83 Ohio St. 204, 93 N.E. 1089, 33 L.R.A. (N.S.) 995, 21 Ann. Cas. 1379 
(1910). 

*2 Bogert, op. cit., note 5, supra, p. 1483. 
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devisee in the true will, to the testator. In the former he was 
a stranger, in the latter he was an heir. It is not perceived how 
this could make a legal difference. No court, adopting the view 
that the statute secures no finality or repose in probate of estates 
but that equity may scrutinize the decree for fraud as in any 
other case, and impose a constructive trust, should discriminate 
in favor of an heir.** Yet the Court of Appeals in the Pettit 
case disposes of the case on that ground, and on that ground 
distinguishes the Seeds case. The plaintiff is denied equitable 
relief, and an inquiry into the reason for refusing the exercise of 
its clear jurisdictional power is cogent. 

The reason assigned was that the plaintiff had no capacity 
to sue, that he had no right on which to stand. This approach 
seems to be from a substantive law standpoint. When a court 
speaks of “rights” and “capacities,” and, because of their ab- 
sence, denies a remedy to a person who was defrauded by a 
forger, guilty of the most reprehensible conduct by which one 
could possibly obtain the title to property, by which not only the 
testator, but the court itself, was defrauded, it seems clear that 
the court of equity has turned conceptualist at the expense of 
justice. The majority rule, with which Ohio agrees, is doubt- 
less that an unprobated will passes no title to the devisee 
therein.’ On the probate of the will the title ordinarily is con- 
sidered to relate back to the death of the testator. This rule, 
however, seems greatly overworked when it is declared with 
respect to an unprobated will, that “it is a mere scrap of paper, 
inert and lifeless, until it is clothed with the garment of the 

** See cases note 21, supra. 

*4 Lessee of Swasey’s Heirs v. Blackman, 8 Ohio 5 (1837); Brown v. 
Burdick, 25 Ohio St. 260 (1874); Woodbridge v. Browning, 14 Ohio St. 
328 (1863); Rockel, Complete Ohio Probate Practice (4th ed. 1924) sec. 
1608 N. 74; Page, Wills, (2d. ed. 1926) sec. 525, 527. Comntra—A will 
before probate proprio vigoro, vests the title to the realty devised in the 





devisee simultaneously with the death of the testator and the probate is a mere 
formality. Cole v. Seldon, 169 Ark. 695, 276 S.W. 993 (1925); Norris v. 
Norris, 32 Hun. 175 (N.Y. 1884); Cooley v. McElmeel, 149 N.Y. 228 
(1895); 2 Page, Wills, (2d. ed. 1926) sec. 1386; Bethany Hospital Co. v. 
Phillips, 82 Kan. 64, 107 Pac. 530 (1910); Brown v. Webster, 87 Neb. 780, 
128 N.W. 638 (1910). 
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law. It is a mere carcass until infused with the blood of pro- 
bate.”*” This picturesque and figurative language does not state 
the truth. The devisee in an unprobated will has some “inter- 
est.” He may contest the probate of another’s will if he acts 
within the statutory period.*” But to make such contest it has 
been held that one must have “such a direct, pecuniary interest 
in the estate of the putative testator, as would be impaired or 
defeated by the will, or be benefited by setting it aside.*” The 
devisee in an unprobated will has such an interest. Further- 
more, as will appear presently, he had a cause of action at law. 
In analogous situations, later discussed, the right to relief in 
equity to defeat fraud has been accorded to persons whose 
position seemed no stronger and whose interest was no greater, 
than that of the devisee in an unprobated will. Thus, a devisee 
in a will, who secures the testacy of the deceased by fraudulent 
promise to hold for or convey to a stranger to the title, has been 
declared trustee ex maleficio at the instance of the stranger.” 
Where the will does not disclose either the trust or the intended 
beneficiaries and the named devisees orally promised to hold 
for them, a constructive trust was imposed.” A conveyance to 
a grantee on his oral promise ‘to hold for a stranger where the 
grantee refused to carry out his promise, in some jurisdictions, 

*° Pettit v. Morton, note 8, supra, p. 232; Bogert, op. cit., note 3, supra, 
p. 1479. (“One court has taken the position here that C” (devisee in un- 
probated will) “thad no legal interest to enable him to get a constructive trust, 
since the unprobated will was now worthless and a mere scrap of paper, and 
hence that C could not obtain the help of equity, although possibly the heirs 
and next of kin of the deceased might. This seems unsound, If A” (devisee 
in forged will which was probated) “had not put forward his forged will, and 
had not suppressed the genuine will, it is practically certain that C would have 
offered the genuine will and have procured the aid of the court in getting the 
property on the basis of that will. This degree of certainty is sufficient to show 
that the defendants’ wrong has been done to the plaintiff.”) 

“6 Ohio G.C. 10531 now 10504-32. 

27 Chilcote v. Hoffman, 97 Ohio St. 98, 119 N.E. 364 (1918); Ken- 
nedy’s Exr. v. Wolcott, 118 Ohio St. 443, 161 N.E. 336 (1928); Bloor v. 
Platt, 78 Ohio St. 46, 84 N.E. 604 (1908). 

28 McDowell v. McDowell, 141 la. 286, 119 N.W. 702 (1909) ; Smul- 
lin v. Wharton, 73 Neb. 667, 103 N.W. 288 (1905); Bogert, Trusts 135 
(1921). 


2° Gaines v. Chew, note 20, supra; Winder v. Si holey, note 21, supra. 
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is redressed at the instance of the intended beneficiary by 1m- 
posing a constructive trust upon the grantee.” Similarly, the 
court of equity imposed a trust upon the heir who took by 
inheritance but suppressed the will by which the property was 
given to the younger sons until the will was produced and pro- 
bated. The younger sons had the right to sue.” In the Seeds 
case, Marshall, C. J., strongly states the doctrine thus, “A court 
of equity will not permit any person standing in a fiduciary 
situation, or who, from the relation in which he stands to an- 
other, is capable of exercising an undue influence over his mind, 
to derive a profit from any transaction which takes place during 
the continuance of such fiduciary character in the one case, or 
which may be supposed to have-taken place by reason of such 
opportunities of undue influence in the other.” It is submitted 
that the court may have denied relief due to a misconception of 
the constructive trust. It is seemingly considered a substantive 
legal institution instead of a remedial device.” 

The subsequent history of the litigation will perhaps make 
this point clearer. On being denied a review by the Supreme 
Court of Ohio the plaintiff instituted a law action for damages, 
his second possibility for redress. This case also came before the 
Court of Appeals, on a ruling on demurrer, thereby raising no 
question of fact.** It is obvious that this action is founded on 
the same fraudulent conduct of the defendant, and, being 
brought within four years of his discovery of the wrong, it was 
within the time prescribed by the statute of limitations appli- 
cable in sych cases.*” 

It may be noted parenthetically that there was a more ob- 

° Bogert, op. cit., note 3, supra, p. 1478. Also see sections 495 and 496, 
and cases cited therein. 

** Hampden v. Hampden, 3 Bro. P.C. 550, 1 Eng. Rep. 1492 (1709). 

8? (Italics Mine). Seeds v. Seeds, note 16, supra, quoting Long v. White, 
17 Ohio St. 484 at 509. See 14 Cornell L.Q. 108 (1928). 

*® See 48 Harv. L.Rev. 986 (1935); 27 Mich. L.Rev. 452 (1929); 30 
Mich. L. Rev. 478 (1932); 3 Cinn. L. Rev. 107 (1929); 14 Cornell L.Q. 
108 (1928); 31 Col. L.Q. 1203 (1931). 


“* Pettit v. Morton, 38 Ohio App. 348, 176 N.E. 494 (1930). 
88 Ohio G.C. 11224 (3). 
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vious tort remedy, rarely used however, provided by statute 
against one who “intentionally conceals or withholds it (a will) 
or neglects or refuses to produce it for probate. . . . He shall 
be liable to the action of any party aggrieved for the damages 
sustained by such neglect or refusal.”** 

The court, pointing out that there was no equitable relief 
for the plaintiff, and confessing to a belief that he had been 
grossly wronged declared: “We take the broad view that upon 
the principle of justice there is no wrong without a remedy, 
unless it be inhibited by statute or well defined public policy,” 
and this broad policy is discovered in the Ohio constitution,” 
which provides, “All courts shall be open and every person, for 
an injury done to his lands, goods, person, or reputation, shall 
have remedy by due course of law, and shall have justice ad- 
ministered without deniai or delay.” Examining the plaintiff’s 
position it was decided that an unprobated will was not a “mere 
nullity,” and it afforded a basis for a cause of action in tort. 
Hence the law court is more sensitive to fraud than the court of 
equity. The court is clear that this cause of action at law, be- 
ing remedial, did not attack the probate proceedings. Why, it 
may be asked, if this be true, was the remedial process of equity, 
the constructive trust, an attack on the probate proceedings? 
It is insisted by the court that in the law action a judgment for 
damages results and it in no way disturbs the property in de- 
fendant’s hands, even though the measure of damages is the 
value of the property.** The opinion states, however, “It is 
this fact that distinguishes the case at bar from the earlier case 
in equity between the same parties already referred to.” Is 

8° Ohio G.C. 10514 now 10504-13. See 48 Harv. L. Rev. 986 (1935); 
Dulin v. Bailey, 172 N.C. 608 (1916); Creek v. Lasky, 248 Mich. 425 
(1929). See also, 30 Col. L. Rev. 409, 14 Minn. L. Rev. 704. 

37 Ohio Constitution, Art. I, sec. 16. 

88 Pettit v. Morton, note 34, supra, p. 355. See, 48 Harv. L. Rev. 986 
(1935). Creek v. Laski, 248 Mich. 425, 227 N.W. 817 (1929); Dulin v. 
Bailey, 172 N.C. 608, go S.E. 689 (1916); Taylor v. Bennett, 1 Ohio C.C. 
95 (1885); Lewis v. Corbin, 185 Mass. 520, 81 N.E. 248 (1907). Cf. 
Hall v. Hall, 91 Conn. 514, 100 Atl. 441 (1917); Hutchins v. Hutchins, 
7 Hill (N.Y.) 104 (1845). 
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not the court again considering the constructive trust as a sub- 
stantive institution, one in which a plaintiff to succeed must have 
a property interest to stand upon? In fact it is merely a reme- 
dial device of the court of equity by which this defendant is 
told that although you have the title to the hotel property, 
because of the means used to secure it, we consider it inequitable 
that you should retain it and from this point on you are trustee 
of it for the one injured by your fraud. It is believed that this 
is in no sense an attack upon the probate of the forged will. The 
case at law was affirmed by the Supreme Court.” 

In the Seeds case Marshall, C. J., very clearly states the 
true view: “This controversy can be disposed of on broad prin- 
ciples of chancery jurisprudence, without disturbing the will or 
its probate or the subsequent proceedings for transfer of legal 
title.” Furthermore, it is submitted that this is a situation which 
requires the specific relief available only in equity. 

ConstRuCTIVE [Rusts AND THE WILLs Act 

There is no requirement of a writing in the Ohio Statute 

of Frauds" for the creation of an express trust, with the result 


39 Morton v. Pettit, 124 Ohio St. 241, 177 N.E. 581 (1930). The fol- 
lowing comments on this series of cases all declare that the const. trust should 
have been allowed. See note 33, supra. “It would seem that a clearer case 
could not have been found for the application of the principles that equity will 
not permit a statute to be used as an instrument for fraud.” Quoted from 
27 Mich. L. Rev. 452 (1929). 

#° Dulin v. Bailey, 172 N.C. 608, go S.E. 689 (1916); 3 Cin. L. Rev. 
107 (1929). (“Equity should assume jurisdiction at the request of one 
obviously defrauded who has no adequate remedy at law, particularly where 
there has been fraud upon the court and the intention of a testator has been 
intercepted by one guilty of violating several penal statutes.’’) 

See Dye v. Parker, 108 Kan. 304 (1921). The case refused relief of 
reformation asked for obvious reasons, but the judge said in his opinion, “If 
the petition had alleged that the person who profited by the deceit practiced 
upon the testator had been a party to its perpetration, a remedy could doubt- 
less be provided by impressing a trust upon the property acquired through the 
fraud in the hands of the beneficiary.’ 

41 Besides Ohio the following states have no appreciable statute of frauds: 
Arizona, Connecticut, Delaware, Kentucky, Louisiana, New Mexico, North 
Carolina, Tennessee, Texas, Virginia, Washington, West Virginia, and Wyom- 
ing. See Scott, Cases on Trusts, (2d.) ed. 143 (1931); 1 Bogert, op. cit., 
note 3, supra, sec. 64. 


’ 
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that our courts have escaped a most prolific and bothersome 
series of questions in which the constructive trust has played a 
considerable role. These cases fall into one or the other of two 
fact patterns: (1) A conveys land to B, who pays no considera- 
tion and who orally agrees to hold for and reconvey to A; (2) 
A conveys land to B, who pays no consideration and B orally 
agrees to hold for and convey to C. In England,” and by some 
decisions in the United States,"* in cases of the first type, the 
rule is established that specific restoration will be made for A, 
or his estate, because “it is not honest for him (B) to keep.” 
The decided weight of authority in the country is contra, how- 
ever, on the theory that to allow restoration is to enforce the 
oral trust contra to the statute of frauds, and B is allowed to 
keep the property.” This majority view is so unfortunate and 
affords a result so undesirable that it has met with severe criti- 
cism,*’ and the courts themselves have loaded it with many 
exceptions or avenues of escape."’ In the second fact pattern 
if B were guilty of actual fraud at the time of making the oral 
promise, all agree that a constructive trust may be imposed upon 
him at the instance of C and for his benefit. But for the actual] 
fraud of B, C in all probability would have received the prop- 
erty directly from A. C is then a defrauded party and equity 
can give specific reparation for the tort by putting the parties 

*? Davies v. Otty, 35 Beav. 208 (1865). 

*8 See Bogert, op. cit., note 3, supra, sec. 495, p. 1587 

** Davis v. Otty, note 42, supra. 

* See Bogert, op. cit., note 3, supra, p. 1591, for a list of cases, and Scott, 
“Conveyances not Properly Declared.” 37 Harv. L. Rev. 652, 658 n. 23 
(1924). A leading case, Titcomb v. Morrill, 10 Allen (Mass.) 15 (1865) 
was decided the same year as Davies v. Otty. 

*© Ames, “Constructive Trusts Based upon the Breach of an Express Oral 
Trust of Land,” 20 Harv. L. Rev. 549 (1927); Stone, “Resulting Trusts 
and the Statute of Frauds,” 6 Col. L. Rev. 326 (1906); Costigan, ‘Trusts 
Based on Oral Promises to Hold in Trust, to Convey, or to Devise, Made by 
Voluntary Grantees,” 12 Mich. L. Rev. 423, 515 (1914); Costigan, “Con- 
structive Trusts Based upon Promises to Secure Bequests, Devises or Intestate 
Succession,” 28 Harv. L. Rev. 237, 366 (1915); Scott, “Conveyances upon 
Trusts not Properly Declared,” 37 Harv. L. Rev. 653 (1924); McWilliams, 
“The Doctrine of Constructive Trusts as Laid Down in Curdy v. Breton,” 
16 Cal. L. Rev. 19 (1927). 


*7 See 3 Bogert, op. cit., note 3, supra, sec. 496. 
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where they would have been had the wrong not been com- 
mitted.** If, however, B was in good faith when he orally 
promised to hold for C but subsequently breached his agree- 
ment there is a sharp conflict on the question whether the statute 
prevents a trust in C’s favor. One view is that the statute of 
frauds prevents the court of equity going forward with the oral 
promise to establish a constructive trust for C, but that the trust 
should be imposed for the grantor or his estate."” The second 
view considers that the oral promise created in C an equitable 
interest and since B’s breach prevented his receiving it that C 
is thereby defrauded and the constructive trust should be im- 
posed for him. A considerable group of cases favors this 
view.” 

A similar situation is presented where a testator made his 
will devising property to B upon his oral promise to give the 
property to C. If the devise was secured by actual fraud, duress 
or undue influence, the court of equity will impose a trust upon 
B for the benefit of C although the will is an absolute devise 
and B’s promise was oral and in no sense executed in accordance 
with the will’s act. C is the defrauded person at whose expense 
B was unjustly enriched.** The existence at the time of the 
promise of an intention not to carry out the promise is a fraud 
on C because it prevented effective action on the testator’s part 
to carry out his purpose with respect to C.** It is believed that 

4S Huffine v. Lincoln, 52 Mont. 585, 160 Pac. 820 (1916); McDonald 
v. Tyner, 84 Ark. 189, 105 S.W. 74 (1907); McKinney v. Burns, 31 Ga. 
295 (1860) ; Stout v. Stout, 165 la. 552, 146 N.W. 474 (1914); Reardon v. 
Reardon, 219 Mass. 594, 107 N.E. 522 (1914). See 3 Bogert, op. cit., note 
3, supra, sec. 495, notes 34 and 35 for long list of cases. 

* Scott, op. cit., note 46, supra; Ames, op. cit., note 46, supra. 

°° Costigan, op. cit., note 46, supra. 

°! Becker v. Newrath, 149 Ky. 421, 149 S.W. 857 (1912); Androscog- 
gin Co. v. Tracy, 115 Me. 433, 99 Atl. 257 (1916); Huffine v. Lincoln, 
note 47, supra. 

°2 Lewis v. Corbin, 195 Mass. 520, 81 N.E. 248 (1907); Armston v. 
First National Bank, 39 N.D. 408, 167 N.W. 760, L.R.A. 1918 Fed. 1038 
(1918); 3 Bogert, op. cit., note 3, supra, p. 1616. But see dictum, contra, 
Kent v. McHaffey, 10 Ohio St. 204 (1859). 

°° Dowd v. Tucker, 41 Conn. 197 (1874); Baron v. Stuart, 136 Ark. 
481, 207 S.W. 22 (1918); Am. Law Inst., op. cit., note 59, post, sec. 186. 
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the Ohio court might accept this view.’ The same result should 
be reached where by actual fraud, testacy is secured, the testator 
being prevented by the promise of the devisee therein to hold 
for C from revoking his will or where intestacy is secured by an 
heir on his oral promise to give the property inherited to a third 
person, C. In both of these situations, however, our supreme 
court has declared against any constructive trust for C. In the 
case of Kent v. Mahaffey,” a blind testator was prevented, by 
the deception of an interested person, from burning his will, 
and on the death of the testator it was probated. The court held 
that none of the statutory methods of revocation had been 
satisfied, and declared that “it would be of little purpose to 
prescribe formalities for the making and authentication of wills 
if persons interested in setting the same aside, were permitted 
to do so by parol proof of an intention to revoke.” In support 
of this main thesis, that equity could not impose a trust upon 
the devisee or legatees for those who would have taken by 
descent or succession had the will been revoked, the court 
strongly denies the other case, also by dictum, of course. The 
opinion states, “If one who fraudulently prevents the revoca- 
tion of a will, may be treated as a trustee for the heir at law, 
it would seem to follow, by a parity of reasoning, that where an 
heir at law, by force or fraud, prevents the execution of a will, 
he should also be held as a trustee for the intended beneficiary 
of the unexecuted will. No lawyer would, I think, hazard the 
opinion, that the heir at law could, in any such case, be declared 
a trustee.” As pointed out by Olney, J., of the case of Brazil v. 
Silva,” this is precisely what Lord Thurlow had done years 
before,” and it has received the approval of Lord Eldon,” 
and of many writers and judges since.*” With attention fixed 

°* Winder v. Scholey, 83 Ohio St. 204, 33 L.R.A. (N.S.) 995, 93 N.E. 
1098, 21 Ann. Cas. 1379 (1910). 

Kent v. Mahaffey, note 52, supra. 

8 Brazil v. Silva, 181 Cal. 490, 496, 185 Pac. 174 (1919). 

°? Dixon v. Olinius, 1 Cox 414, 29 Eng. Rep. 1227 (1787). 

°S Mestover v. Gillespie, 11 Ves. 638, 32 Eng. Rep. 1230 (1805). 


°° Scott, op. cit., note 46, supra, p. 671; Bogert, op. cit., note 3, supra, 
p. 1616; Brazil v. Silva, note 56, supra; Bulkley v. Wilford, 2 Clark & Finn, 
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upon the statute of wills, or the statute of revocation of wills, 
the Supreme Court of Ohio has wholly neglected the remedial 
possibilities of the constructive trust and in yet another in- 
stance permitted fraudulent acts to go unredressed. In Jn re 
O’Hara,” Finch, J., of the New York Court of Appeals strong- 
ly stated the position contended for in this paper as follows: 
“Equity acts, in such case, not because of a trust declared by the 
testator, but because of the fraud of the legatee. For him not 
to carry out the promise by which he secured the devise and be- 
quest is to perpetrate a fraud upon the devisor which equity 
will not endure.--- All along the line of discussion it was 
steadily claimed that a plain and unambiguous devise in a 
will could not be modified or cut down by extrinsic matters 
lying in parol or unattested papers, and that the statute of 
frauds and that of wills excluded the evidence; and all along 
the line it was steadily answered that the devise was untouched; 
that it was not at all modified; that the property passed under 
it but the law dealt with the holder for his fraud and out of the 
facts raised a trust ex maleficio instead of resting upon one as 
created by the testator.” (Italics mine). Judge Olney” con- 
cluded that “Kent v. Mahaffey, . . . proceeded upon a failure 
to recognize and appreciate a fundamental principle of equity 
jurisprudence, and one, as we have said, characteristic of the 
peculiar province of equity. We hardly need point out that 
equity does not in such a case grant relief simply because there 
has been an abortive attempt to comply with the statute... . It 
grants relief only in case and because of a wrong done by the 
defendant of which he seeks to reap the fruit.” It is submitted 
that the existence of a diabolical fraudulent intent and act on 
102, 6 Eng. Rep. 1094 (1834); lv re Stirk’s Est., 232 Pa. 98, 81 Atl. 187 
(1911); Bennett v. Harper, 36 W. Va. 546, 15 S.E. 143 (1892). See 
American Law Institute, R.S. of Restitution & Unjust Enrichment, Proposed 
Final Draft, sec. 184, 185 (1936). 

°° 95 N.Y. 403, 47 Am. Rep. 53 (1884). 

60° Amherst College v. Retch, 151 N.Y. 282 (1897) dictum; Blackwell 
v. Blackwell, A.C. 318 (1929); Gilpatrick v. Glidden, 81 Me. 137 (1888). 


“! Brazil v. Sylvia, note 56, supra. 
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the part of the devisee, whereby he secures testacy, or prevents 
revocation of a will and thereby acquires the property intended 
for another or such conduct on the part of an heir who induces 
his ancestor to die intestate on his promise to give the property 
inherited to one intended is sufficient and indeed precisely the 
sort of case to call forth from the chancellor his most effective 
remedial device—the constructive trust. 

When we turn from cases of actual fraud to another class of 
will cases, wherein at the time the devisee promised the testator 
that he would hold the property for another, he fully intending 
to do so, and there was no actual fraud, and after the death of 
the testator, and the probate of the will, the legatee decided not 
to carry out his promise, one is surprised to find in the case of 
Winder v. Scholey,” one of the strongest cases favoring and 
applying the constructive trust remedy, quite refreshingly out 
of line with the Ohio cases previously noted. Counsel for the 
defendant in this case was probably right in his contention that 
“there was no reported case in Ohio, in which a trust has been 
engrafted on a will by parol.” To reach this result the court 
had to decide, as it did, that a subsequent breach of a promise 
is fraud just as much as the existence of an intent not to abide 
by the promise when it was made. There is strong objection 
to this position.”’ It is going quite far to decide that a breach 
of a promise or agreement constitutes fraudulent conduct. This 
position is a striking contrast to that announced by Johnson, 
C. J., in Watson v. Erb,” when he said, “The fraud which will 
give jurisdiction to compel a performance of the parol trust, 
must consist in something more than a mere breach of parol 
undertaking.” Furthermore, the court must decide as it did, 
that the statute of wills did not preclude the raising of the con- 
structive trust for the intended person though certainly the 
parol promise did not comply with the wills act. Had there 
been a statute of frauds applicable to the creation of trusts in 

°° Note 54, supra. 

‘Scott, op. cit., note 46, supra, p. 671. 

*4 33 Ohio St. 35 (1877). 
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this state, from the tone of this opinion, one is inclined to con- 
clude that it would not have altered the result. In short, 
Winder v. Scholey, is one of the strongest cases favorable to the 
imposition of the constructive trust. The authorities for this 
view are numerous.”” The court in its opinion gives full sup- 
port to the thesis of this paper. Summers, C. J., quoted at 
great length from Finch’s, J. opinion in the O’Hara case, but no 
mention is made of Kent v. Mahaffey, or the statement above 
quoted from Watson v. Erb. 


ACQUISITION OF PROPERTY BY A MURDERER 


A troublesome question often produces conflicting decisions 
and theories. This has happened in the several fact patterns 
in which a beneficiary murders his benefactor, thereby hastening 
the acquisition of the property. Had the remedial character- 
istic of the constructive trust been understood it seems incred- 
ible that it should not have been more generally utilized for it 
furnishes precisely the effective remedy needed. The following 
are the situations in which the problem most frequently arises; 
an heir murders his ancestor, a legatee or devisee murders his 
testator, a joint depositor, joint tenant, or tenant by the entirety 
murders his co-owner, a remainderman murders the interven- 
ing life tenant, and the beneficiary in a policy of life insurance 
murders the insured. 

In their attempts to give justice in the above cases the courts 
have developed three theories, two of which are conceived to be 
wrong. There seems to be general agreement that a strong 
public policy exists against allowing a murderer to enjoy the 
benefits of the property formerly owned or made available by 

°° Scott, op. cit., note 46, supra, p. 671 n. 57; Bogert, op. cit., note 3, 
supra, sec. 498; 66 A.L.R. 156; American Law Institute, Restatement, Trusts, 
sec. 55 (1) “Where a testator devises or bequeaths property to a person in 
reliance upon his agreement to hold the property in trust, the devisee or 
legatee holds the property upon a constructive trust for the person for whom 
he agreed to hold it. (2) When a person dies intestate in reliance upon an 
agreement by his heir or next of kin to hold the property which he acquires by 
such intestacy upon a trust, the heir or next of kin holds the property upon a 
constructive trust for the person for whom he agreed to hold it.” 
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his victim."’ Even those courts, which decide that under the 
law they cannot avoid the result, often express regret. By the 
first theory it is concluded that the wrongdoer cannot profit by 
his wrong and therefore he does not take legal or equitable title 
to the property by descent or by the will, and, in the insurance 
cases, that he cannot enforce the policy.’ Since the statutes of 
descent, unless recently amended, quite generally do not make 
any exception to the descent of property on the death of the 
owner, and the wills act fails to exclude the devisee or legatee, 
who inconsiderately hastens the death of the testator, it seems 
clear that by the law of descent and of wills that the murderer 
does succeed to the title to the property. In Riggs v. Palmer,” 
which is the leading case supporting the first view, the court 
found it necessary to legislate an exception into the succession 
statute. Judicial legislation is avoided where possible, and the 
court was hardly justified, in its technique of “statutory con- 
struction,” in deciding that they must read into the positive 
enactment of the statute only that connotation which reason- 
able men, men like themselves, would accept, and exclude all 
else. Hence, the court held that the statute did not mean that 
in all cases property would descend as provided, but only in 
all reasonable cases, and it was not a reasonable case for a mur- 

°6 Cleaver v. Mutual Life Fund Assoc., 1 Q.B. 147 (1892); Mutual Life 
Ins. Co. v. Armstrong, 117 U.S. 591, Field J. “It would be a reproach to the 
jurisprudence of the country if one could recover insurance money payable on 
the death of a person whose life he had feloniously taken.” 

87 Riggs v. Palmer, 115 N.Y. 506, 22 N.E. 188, 5 L.R.A. 340, 12 Am. 
St. Rep. 819 (1889). Reversed, Ellerson v. Westcott, 148 N.Y. 149, 42 N.E. 
540 (1895); Shellenberger v. Ransom, 31 Neb. 61, 47 N.W. 700 (1896). 
Reversed, 41 Neb. 631, 59 N.W. 935 (1894); Perry v. Strawbridge, 209 
Mo. 621, 108 S.W. 641 (1907); Wall v. Pfauschmidt, 265 Ill. 180, 106 
N.E. 785 (1914); Box v. Lanier, 112 Tenn. 393, 79 S.W. 1042 (1903); 
In re Santourian, 125 Misc. 668, 212 N.Y.S. 116 (1925); lw re Tyler’s 
Est. 140 Wash. 679, 250 Pac. 456 (1926); Est. of Wilkins, 192 Wis. 111, 
211 N.W. 652 (1927); Garwols v. Banker’s Trust Co., 251 Mich. 420, 232 
N.W. 239 (1930); Slocum v. Met. Life Ins. Co., 245 Mass. 565, 139 N.E. 
816 (1923); De Zotell v. Mutual Life Ins. Co., 60 S.D. 532, 245 N.W. 58 


(1932). 
“S Note 67, supra. 
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derer to succeed to his victim’s property. The Judge in Deems 
v. Milliken,” quite convincingly answers this argument. 

In the insurance cases there is no statutory necessity for de- 
ciding that the property in the policy passed to the murderer. 
When, therefore, the beneficiary sues on a policy the courts 
can, and quite generally do, hold that he has no rights under 
the policy, that he has sacrificed them by his wrongdoing.” 
Apparently, it is not essential to prove that the killing was done 
with the purpose of hastening enjoyment by the beneficiary. 
It is enough to allege and prove the murder."’ The policy, 
however, is not rendered void and the insurance company ex- 
cused from liability thereunder in the absence of an express 
stipulation so providing.” A clause in the policy excluding the 
beneficiary who thus hastens the maturity thereof from any 
rights therein does not affect the rights of the children of the 
insured, or his estate.’* It has been held that the beneficiary- 
murderer might, however, participate in the benefits of the 
policy as a distributee of the insured’s estate." 


A second theory, adopted by the Ohio courts,” and by the 


“6 Ohio C.C. 357 (1892). 

Filmore v. Metropolitan Life Ins. Co., 82 Ohio St. 208, g2 N.E. 23, 
28 L.R.A. (N.S.) 675, 137 Am. St. Rep. 778 (1910); Polish v. National 
Alliance Co. v. Crowley, 38 Ohio App. 327, 176 N.E. 492 (1930); National 
Benefit Life Ins. Co. v. Davis, 38 Ohio App. 454, 176 N.E. 490, 30 Ohio 
L. Rep. 270 (1929); Cook's Adm. v. W. & S. Life Ins. Co., 30 Ohio N.P. 
(N.S.) 247 (1932). (Recent statute later discussed.) See cases collected and 
annotated in 7 A.L.R. 828, 27 A.L.R. 521, 70 A.L.R. 1539, 91 A.L.R. 
1486; Am. Law Institute, Restatement of Restitution and Unjust Enrich- 
ment (P.F.D.) Sec. 189 and comments (1936). 

"1 Filmore v. Metropolitan Life Ins. Co., note 70, supra. 

72 A.L.R. notes. Note 70, supra. 

8 Polish National Alliance Co. v. Crowley, note 70, supra. 

‘* National Benefit Life Insurance Co. v. Davis, note 70, supra, Contra, 
DeLotell v. Mutual Life Ins. Co., note 67, supra. (‘It seems fair and reason- 
able to treat the matter, so far as concerns the insurer, substantially as though 
the named beneficiary had died prior to the death of the insured and no 
successor had been designed.” It was thought “absurd” to permit the mur- 
derer to share.). Merrity v. Prudential Ins. Co., 110 N.J.L. 414, 166 Atl. 335 
(1933). Am. Law Institute, note 70, supra, sec. 189. 

* Deems v. Milliken, 6 Ohio C.C. 357 (1892) (affd. without opinion) 
53 Ohio St. 668 (1895) (Descent) ; Hodapp v. Oleff, 17 Ohio Abs. (1934). 
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majority of states,’* although recently modified by statute,”* rec- 
ognizes that the legislature has made no exception in the descent 
and will statutes and refuses power in the courts to inject ex- 
ceptions by judicial legislation, and thus the murderer inherits 
the land, takes by devise, by survivorship, and shares in the 
proceeds of an insurance policy as distributee of the estate. 
Many courts seem to consider that this view is compelled by the 
constitutional provisions against forfeitures and corruption of 
blood, quite overlooking the vast difference in the purpose 
of this plank in the bill of rights and the cases involved before 
them. Moreover, no instance has been discovered of the use 
of this constitutional provision to prevent restitution of prop- 
erty obtained by fraud or theft.” 


See comment 7 Ohio Bar 661, 543, Aff. Oleff v. Hodapp, 129 Ohio St. 
432 (1935). National Benefit Life Ins. Co. v. Davis, not 70 supra. 

76 Hagan v. Cone, 21 Ga. Auu. 416, 94 S.E. 602 (1917); Wall v. Pfau- 
schmidt, 265 lll. 180, 106 N.E. 785, L.R.A. 1915 C. 328, Ann. Cas. 1916 A. 
674 (1914); Kuhn v. Kuhn, 125 la. 449, 101 N.W. 151, 2 Ann. Cas. 657 
(1904) ; Estate of Emerson, 191 Ia. goo, 183 N.W. 327 (1921); McAllister 
v. Fair, 72 Kan. 533, 84 Pac. 112, 3 L.R.A. (N.S.) 726, 115 Am. St. Rep. 
233, 7 Ann. Cas. 973 (1906); Eversole v. Eversole, 169 Ky. 793, 185 S.W. 
487, L.R.A. 1916 E 593 (1916); Wellner v. Eckstein, 105 Minn. 444, 117 
N.W. 830 (1908); Gollinck v. Mengel, 112 Minn. 349, 128 N.W. 292 
(1910) ; Schellenberger v. Ransom, note 67 supra; Wilson v. Randolph, 50 
Nev. 371, 261 Pac. 654 (1927); Owens v. Owens, 100 N.C. 240, 6 S.E. 
794 (1888); Johuson’s Estate, 29 Pa. Super. 255 (1905); Carpenter’s Estate, 
170 Pa. 203, 32 Atl. 637, 29 L.R.A. 145, 50 Am. St. Rep. 765 (1895); 
Hill v. Noland, 149 S.W. 288 (Tex. 1912); Murchison v. Murchison, 203 
S.W. 423 (Tex. 1918). 

*T Note 80 post. 

78 Ohio Constitution, Art. VII, sec. 16 “‘No conviction shall work corrup- 
tion of blood or forfeiture of estate.”’ The court in Deems v. Milliken, note 
69 supra, indicated that the section was not applicable. This position is ap- 
proved by the Am. Law Institute, op. cit. note 70 supra, sec. 187, comment C, 
(“Even in states in which the rules stated in this section are rejected, statutes 
which provide that a murderer shall not inherit property from his victim are 
not unconstitutional.”) The majority of the Ohio Supreme Court, however, 
recently seemed to consider this constitutional provision an obstacle. Oleff v. 
Hodapp, note 75 post. (“We have no power to attaint Tego in any way, 
shape, or form.’’) See further cases note 77, supra. See Costigan, 7 IIl., L. 
Rev. 505 (1915). 

™ Luttrell v. Olinius, 11 Ves. 638, 14 Ves. 290 (1807); Hausen v. 
Hausen, 110 Wash. 276, 188 Pac. 460 (1920); Fox v. Hubbard, 79 Mo. 
390 (1883); Nebraska Nat'l Bank v. Johnson, 51 Neb. 546, 71 N.W. 294 
(1897). 
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So shocking a result has led to legislative modifications of 
the descent statutes. The provision in Ohio” is “No person 
finally adjudged guilty, either as principal or accessory, of mur- 
der in the first or second degree, shall be entitled to inherit or 
take any part of the real or personal estate of the person killed, 
whether under the provisions of this act relating to intestate 
succession, or as devisee or legatee or otherwise under the will 
of such person, nor shall such person inherit or take any real or 
personal estate of any other person as to which such homicide 
terminated an intermediate estate, or hastened the time of en- 
joyment. With respect to inheritance from or participation 
under the will of the person killed, the person so finally ad- 
judged guilty of murder in the first or second degree shall be 
considered as though he had preceded in death the person 
killed.” The statute of Ohio, it will be observed, prevents the 
murderer from succeeding to the property of the victim in case 
of conviction of first or second degree murder. If the murderer 
should commit suicide before his conviction,” or if he were con- 
victed in a foreign state of being the “moral author of the 
crime,” a conviction not within the terms of the statute,” or his 

*° Ohio G.C. 10503-17. “Statutes in conformity with this view have 
been passed in at least 23 jurisdictions,” 29 Mich. L. Rev. 745 at 749 (1931), 
citing following: Cal. Civ. Code 1923, sec. 1409; Colo. Sess. Laws 1923 C 
195; Ind. Ann. Stat. 1926, sec. 3376; lowa Code 1927, sec. 12032-4; Kan. 
Rev. St. 1923, sec. 22-133; La. Rev. Civil Code, 1924, sec. 966, 1560, 
1710; Minn. Mason’s Stat. 1927, sec. 8734; Miss. Code 1927, sec. 3580; 
Neb. Comp. Stat. 1922, sec. 1238; N.C. Cons. Stat. 1919, sec. 10, 4099; 
N.D. Comp. Laws 1913, sec. 5683; Okla. Comp. Stat. 1921, sec. 11319; Pa. 
Stat. 1920, sec. 8334; S.C. Laws 1924, No. 726; Tenn. Shannon’s Code 
1917, sec. 4171a; Utah Comp. Laws 1917 sec. 6403; Va. Code 1924 sec. 
5274; Wyoming Comp. Stat. 1920, sec. 7010. To this list four more states 
must be added (1932). Ohio G.C. 10503-17; Ark. Dig. St. 1927, 3514 
a & b; Florida, Comp. Gen. Laws Ann. (1934) sec. 5480; Ore. Code Ann. 
(1930) C. 10 sec. 213; W. Va. Code Ann. (Michie 1932) C. 42, art. 4, 
sec. 2. See 44 Yale L.J. 164. 

** In re Tarlo’s Estate, 315 Pa. 321, 172 Atl. 139 (1934). 

*? Hodapp v. Oleff, note 75, supra; Oleff v. Hodapp, note 75, supra. See 
Metropolitan Life Ins. Co. v. Hill, 115 W. Va. 515, 177 S.E. 188 (A wife 
who had killed her husband whose life was insured, was convicted of involun- 
tary manslaughter. The statute excluded from the succession law a “‘feloneous” 


killer, which the wife was not. Held common law rule obtained and descent 
not changed.) See comment 41 W. Va. L. Rev. 287 (1935). 
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conviction was not of first or second degree murder the statute 
would not prevent the killer from taking, and would seemingly 
fall short of accomplishing the thoroughgoing change needed in 
the law. Similarly, since this statute is probably penal in char- 
acter it would have no extraterritorial effect."* It seems obvious 
that the second theory produces an undesirable result and that 
the attempted statutory corrections are at best very inadequate. 
It is submitted that the courts in announcing this theory, in the 
first instance, have had their thought fixedly centered on the 
statutes involved and have apparently considered that to decree 
that the murderer, after the property comes to him, could be 
deprived thereof would be doing violence to the statute of de- 
scent. Had they imposed a constructive trust upon him, in such 
cases as justice required, there would have been no need for the 
legislature to attempt to meet the problem by a general excep- 
tion statute. Furthermore, the equitable remedial device of 
constructive trust has the distinct advantage over the statute in 
that it is a flexible remedy in the hands of the chancellor usable 
as and if the exigencies of the particular case may require in the 
exercise of a sound judicial discretion. 

Years ago Dean Ames urged the splendid efficacy of the 
constructive trust to meet the difficulty and this solution has 
met with the unanimous approval of law writers™ but the courts 
have shown surprising reluctance to apply that remedy to the 
facts under consideration. Recently, however, this view has 

“8 Harrison v. Moncravia, 264 Fed. 776 (1920). 

** Ames, “Can a Murderer Acquire Title by His Crime and Keep It?” 
36 Am. L. Reg. (N.S. 225) (1897). Lectures on Legal History, 310 (1913). 
Bogert, Trusts, 120 (1921). Clark, Equity, p. 293 (1919). 3 Pomeroy, Kq. 
Jur. sec. 1044. Bordwell, “Statute Law of Wills, 14 la. L.R. 304 (1928). 
Comments: g Ill. L. Rev. 505 (1915); 7 Mich. L. Rev. 160 (1908); 3 
L.R.A. (N.S.) 726; 39 id. 1089; L.R.A. 1915 C. 328. See 51 A.L.R. 1096 
(1927); 71 A.L.R. 288 (1931); 4 Harv. L. Rev. 394 (1891), 8 id. 170 
(1894); 24 id. 227 (1914); 27 id. 280 (1914); 30 id. 622 (1917); 44 
Harv. L. Rev. 125 (1929); 4 Mich. L. Rev. 653 (1906); 7 id. 71 (1908); 
13 id. 336 (1915); 16 id. 561 (1918); 29 id. 745 (1931); 64 U. of Pa. 
L. Rev. 307 (1916); 27 Yale L.J. 964 (1918); 44 id. 164 (1934); 8 N.Y. 
U.L.Q. Rev. 492 (1930); 5 N.C.L. Rev. 373; 3 L.Q. Rev. 411; 7 O. Bas. 


Rep. 661. Cardozo, “The Nature of the Judicial Process,” 40-42 (1921). 
Am. Law Inst. op. cit. note 70 supra, sec. 187, 188, 189. 
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been meeting a more favorable reception by the courts.” The 
theory assumes that the murderer does succeed to the property 
either by descent, by devise, by survivorship, or by termination 
of the intervening life estate, and, in the insurance cases, by 
distribution of victim’s estate. But equity has power and ought 
to determine whether the murderer, having become the absolute 
owner of the property, shall because of his wrongdoing and his 
consequent unjust enrichment, be permitted to keep it. In 
Hodapp v. Oleff,” Sherick, J., after holding that the co-deposi- 
tor in a joint account should take and keep a joint deposit de- 
clared, “It is not the pleasure of this court to have reached the 
conclusion arrived at,” and Stephenson, J., in affirming the 
case, Oleff v. Hodapp,” said: “We experience no satisfaction 
in holding that Tego is entitled to this account; but that is the 
law and we must so find.” It is interesting to discover the fol- 
lowing explanation by the learned judge of the reason he was 
forced to this unhappy position, — “We have heretofore stated 
that there is no statutory law in Ohio that deprives Tego of his 
right to this account. Counsel insist that Tego’s right should 
be denied him because to allow it would be in contravention of 
sound public policy and place a premium on murder. We are 
not subscribing to the righteousness of Tego’s legal status; but 
this 1s a court of law and not a theological institution. We have 
no power to attaint Tego in any way, shape, or form. Property 
cannot be taken from an individual who is legally entitled to 
it because he violates a public policy. Property rights are too 
sacred to be subjected to a danger of that character.” 

The following from Williams’, J., dissenting opinion places 
the matter in sharp contrast. After quoting Cardozo’s defini- 
tion of a constructive trust, he said: “It is the modern device 
resorted to in equity to prevent the murderer from profiting by 
his own crime, though acquiring an interest in property by his 

®° Bryant v. Bryant, 193 N.C. 372, 137 S.E. 188 (1927); Barnett v. 
Coney, 224 Mo. App. 913, 27 S.W. (2d) 757 (1930); Hall v. Knight, 135 
L.T.J. §50 (1913). 


°° Note 75, supra. 
°* Note 75, supra, 
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victim’s death.” To declare the murderer-owner of the prop- 
erty a constructive trustee does no violence to the statute of 
descent, the wills act, the law of survivorship in joint owner- 
ship, or the law of distribution; nor, it is believed, to the sacred- 
ness of property. Those laws have performed their function 
and now equity simply declares that from this point forward the 
owner shall hold for another. It is decreeing a constructive 
trust and thereby establishing the rights of a cestui que trust on 
the one best entitled. This conclusion finds support in the Pro- 
posed Final Draft of the Restatement of Restitution and Unjust 
Enrichment, “Unless it is otherwise provided by statute, a de- 
visee or legatee or heir or next of kin who murders his testator 
or intestate, acquires the legal title to the property by testate or 
intestate succession, but he will be compelled to hold it upon a 
constructive trust. By a proceeding in equity he will be com- 
pelled to surrender the property to the persons who are equit- 
ably entitled to it.” No idea of punishment of the murderer, 
or the working of a corruption of blood, contrary to the consti- 
tution, exists at all. 

An objection might be urged that since this remedial device 
is operative to prevent a person who fraudulently obtains prop- 
erty from enjoying the beneficial interest that it should be 
limited to the cases in which the murderer was motivated by 
the property interest and that it was inapplicable to cases of 
immediate suicide or where the crime was committed for other 
reasons.’ The constructive trust is designed to prevent unjust 
enrichment and the murderer will be so enriched even though 
he has been punished for the crime which he committed with 
no thought of property in mind. There is no satisfactory reason 
here for refusing the equitable relief.”° 
“8 Sec. 187 comment d. 

°° Costigan, 9 Ill. L. Rev. 505 at 507 (1915); 30 Harv. L. Rev. 622 
(1917). 

° Bryant v. Bryant, 193 N.C. 372, 137 S.E. 188 (1927) (Crime com- 
mitted with property motive); Van Alstyne v. Tuffy, 103 Misc. 455, 169 
N.Y.S. 173 (1918) (id.) See contra overruled case, Im re Wolf, 88 Misc. 
433, 150 N.Y.S. 738 (1914); Sherman v. Weber, 113 N.J.E. 451, 167 Atl. 
517 (1933). 
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There being then strong reasons for declaring the construc- 
tive trust, for whom shall it be declared? In the answer to this 
question the virtue of the flexible quality of the remedy herein 
contended for is apparent. The chancellor is governed not by 
rule but is free to choose the one best entitled, considering al- 
ways the facts of the particular case. Where the heir murders 
his ancestor the court will probably select the second heir, that 
is, the person who would have inherited from the victim had 
the murderer predeceased him."" The predisposition of the 
courts to keep estates in families and under private ownership 
would preclude naming charities, or the state, as cestui que 
trust. The statutes of descent would doubtless be of consider- 
able aid. A somewhat easier selection is presented where the 
devisee murders the testator. A residuary devise is the first and 
most obvious solution. If the will carries no residuary clause 
the court would likely prefer the heir and after him resort to 
the statute of descent.*” The same solution would seem obvious 
for the disposition of the insurance money received by the mur- 
derer as distributee of the victim’s estate,”’ while the joint 
ownership cases would likely be resolved in a way not very 
different from that adopted in the descent-devise cases.”* 

Where one joint owner kills the other and the doctrine of 
survivorship thus places the entire property in the murderer 
and the court declares him constructive trustee for a cestui que 
trust there is some controversy in cases where the murderer’s 
existing interest is enlarged with respect to the extent of the 
trust declared. It would seem that the murderer by his act had 
deprived his co-owner of the possibility of surviving him. 
Logically, therefore, a constructive trust should extend to and 
include the entire property. It is no longer jointly owned. It 
has been held, however, in a case in which the husband killed 
his wife and immediately committed suicide that the tenancy by 

*? Am. Law Inst. of. cit. note 70, supra, sec. 187 (2). 

*? Costigan, note 89, supra. 

°° Am. Law Inst. of. cit. note 70, supra, sec. 189. 

** Am. Law Inst. op. cit. note 70, supra, sec. 188. See Costigan, of. cit. 
note 78, supra, also, 30 Harv. L.Rev. 622 (1915). 
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entirety ceased and tenancy in common arose in a joint bank 
account, and the murderer was constructive trustee of only 
half.”° In another case of tenancy by entirety the court imposed 
a constructive trust only for the wife’s interest. The court felt 
bound to preserve in the husband his own interest.” It has often 
been thought proper to resort to the mortality tables to deter- 
mine the life expectancies of the joint owners presumably to 
discover if the murderer really deprived the victim of any- 
thing. Mortality tables will give averages, but it is believed 
that no one claims for them a prophecy of life for an individual. 
Such use seems unwarranted.”’ All that equity should require 
is proof of the facts in the case and having found that the 
murderer by survivorship is now the owner, declare a trust in 
all the property against him,” saving to him only his rights 
during his life. The most that can be said, in the event his ex- 
pectancy was greater than that of his victim, is that by his 
wrongful act he has made a probability into a certainty in his 
own favor. But for his wrongful act his victim might have 
outlived him. Likewise, as stated by Judge Williams, in the 
joint account case,” “To allow the nephew’s guardian to recover 
would be to allow him to gain something he did not have before 
his uncle’s death. Before the act of homicide the nephew had 
a relative right to the deposit. If he did not withdraw it before 
the uncle did, he had no right therein. . . . The nephew killed 
his uncle and made it impossible for the uncle to withdraw the 
deposit and the nephew now claims his right to withdraw it 
was made exclusive and absolute in him by his uncle’s murder.” 
It is submitted that the constructive trust, a remedy in the 

*° Barnett v. Coney, note 85, supra, approved in 29 Mich. L.Rev. 745 
at 752. But see 44 Harv. L. Rev. 125. 

°° Bryant v. Bryant, note 90, supra. See criticism 5 N.C.L. Rev. 373 
(1927). 

*? See 44 Harv. L. Rev. 125 (Rather full consideration of problem.) 
Sherman v. Weber, 113 N.J. Eq. 451 (1933). 

% Beddingfield v. Estill & Newman, 118 Tenn. 39, 100 S.W. 108 
(1907). Contra, Shermanv. Weber, 113 N.J. Eq. 451, 167 Atl. 517 (1933); 


30 Harv. L. Rev. 622 at 625. 
” Oleff v. Hodapp, note 75, supra. 
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arsenal of equity, which like all remedies, accepts the situation 
as it finds it and works out the justice and the equity of that 
situation, always flexible, within the control and discretion of 
the chancellor, is by far the most satisfactory solution of this 
vexing problem. It avoids all statutory lapses and gaps and 
is remarkably effective in achieving complete justice. 


Ora AcENcIEs TO Buy Lanp 


The Statute of Frauds provides that no action shall be 
brought to charge the defendant upon any contract concerning 
an interest in land unless the agreement upon which the action 
is brought or some note or memorandum thereof shall be in 
writing. If P, the principal, desires to purchase a tract of land 
from the owner through an agent, A, and orally agrees with 
A that the latter shall purchase said land for him, he, P, to 
furnish the money, and A decides to purchase for himself and 
does so with his own money, without informing P, or terminat- 
ing the agency, and A refuses either to accept P’s money or 
convey the land to him, a problem of fraud and the statute of 
frauds.” Had the oral agreement been that A would purchase 
lor the most part the Ohio courts have again taken the more 
conservative view, at least with respect to the use of the con- 


100 


structive trust remedy."’”’ This conservative view, in the first 


place, considers such an agency contract as one concerning 3 
conveyance of an interest in lands and thus one which should 
not afford a basis for any action either at law or in equity, be- 


100 42 A.L.R. 10 at 28, 54 A.L.R. 1195; Watson v. Erb, 33 Ohio St 
35 (dictum) ; Neseman v. Taylor, 32 Ohio St. 399, 409 (dictum) ; Newman 
v. Newman, 103 Ohio St. 230 (1921). But see, Topper Bros. v. Bohn, 12 
Ohio N.P. (N.S.) 177 (1911); James v. Smith, 1 Ch. 384; Bibd v. Hunter 
79 Ala. 351 (1885); Mitchell v. Wright, 155 Ala. 458, 46 So. 473 (1908); 
Burden v. Sheridan, 36 la. 125, 14 Am. Rep. 505 (1872); Day v. Amburgey, 
147 Ky. 123, 143 S.W. 1033 (1912); Fischlis v. Dumaresly, 3 A.K. Marsh 
(Ky.) 23 (1920); Kimmons v. Barnes, 205 Ky. 502 (1924); Dougan v 
Bennis, 95 Minn. 220, 103 N.W. 882, 5 Ann. Cas. 253 (1905); Farnham \ 
Clements, 51 Me. 426 (1863); Emerson v. Galloupe, 158 Mass. 146 (1893) ; 
Cann v. Berry, 199 N.E. 905 (Mass. 1936) ; dictum; Cushing v. Heuston, 53 
Wash. 379, 102 Pac. 29 (1909); Bogert, op. cit. note 3, supra, sec. 487; 1 
Perry, Trusts, sec. 135 (1929). 
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cause of the fourth section of the statute of frauds. Not in- 
frequently the courts in denying relief rely upon Sugden,” 
where he declares that under the circumstances outlined above 
the principal “cannot compel the agent to convey the estate to 
him, as it would be directly in the teeth of the statute of 
frauds”. Had the oral agreement been that A would purchase 
the land and then convey it to P, there could be no doubt that 
the contract is within the statute of frauds." But if the agree- 
ment is as postulated, A is not contracting to do anything with 
respect to an interest in land, but to procure another, viz., the 
land owner, to do something with the land. It would seem then 
that the first assumption that it was a contract within the statute 
might be questioned.*** In the second place, the courts adopting 
this view, assuming the contract to be within the statute must 
consider that such conduct on the part of the agent does not 
constitute fraud sufficient to warrant an imposition of a con- 
structive trust upon him, or, if sufficient, that the constructive 
trust may not be imposed because somehow that would be doing 
violence to the statute of frauds. Mr. Perry, who supports 
this view, says, “the relation cf principal and agent depends 
upon the agreement existing between them, and the trust in 
such a case must arise from the agreement and not from the 
transaction, and where a trust arises from an agreement, it is 
within the statute of frauds and must be in writing.””*”* 

In respect to the first proposition the Ohio Supreme Court 
took the strongest possible position. Johnson, C. J., said: “If 
the case taken as a whole is one of fraud, the verbal promise may 
be received in evidence as one of the steps by which the fraud 
was accomplished. To deduce the fraud from the contract and 
then give effect to the contract on the score of fraud, is reason- 
ing ina circle. The fraud which will give jurisdiction to com- 

%°l Vendors & Purchasers, (14th ed. 703). 

102 Watson v. Erb, note 100, supra (That was probably what the facts were 
in this case). Stockton v. Watson, 15 Ohio C.C. N.S. 12 (1912); McDonald 
v. Conway, 254 Mass. 429 (1926). 


18 Bogert, op. cit. note 3, supra, p. 1535. 
104 Perry, op. cit. note 103, supra, sec. 135 
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pel a performance of a parol trust, must consist in something 
more than a mere breach of a parol undertaking.””"”’ To sup- 
pose that the court of equity is so tender of the statute of frauds 
that it should not do violence by declaring the agent a construc- 
tive trustee is to forget equity’s history. Within a decade of its 
passage equity began “doing violence” to the statute of frauds 
in a fact pattern which has had almost unbroken following from 
that day to this. The doctrine of part performance in specific 
performance of contracts to remove the bar of the statute of 
frauds speaks eloquently of equity’s regard for that statute. 
Moreover, it is believed that the part performance doctrine did 
disregard the statute, and where it has been put upon a sound 
basis it has been the prevention or frustration of fraud. The 
court was seeking to prevent the statute, passed to prevent 
fraud, from itself becoming a device for fraud. To impose a 
constructive trust, as hereinbefore pointed out, does no violence 
to the statute, but prevents a person who is guilty of wrong- 
doing from retaining the fruits of his wrongful conduct. The 
action is prospective, and the court of equity is in no sense 
attempting “to compel a performance of an oral trust,” but by 
its remedial process is defeating the results of fraudulent con- 
duct and preventing unjust enrichment. 

While there is a conflict, as noted above, an equal, if not 
somewhat larger, number of states adopt the view suggested, 
and, in not a few instances, courts originally adopting the first 
view have reversed their former holdings and now embrace this 


106 


second view." These cases reveal a thoroughly different atti- 


1° Watson v. Erb, note 100, supra, p. 48. 

10° Massie v. Watts, 6 Cranch 148, 3 L.Ed. 181 (1910) ; /rwin v. Phipps, 
93 Fla. 805, 113 So. 419, 54 A.L.R. 1193 (1927); Colt v. Clapp, 127 Mass., 
476 (1879). But see Mass, cases contra, note 100, supra. Vallette v. Tedens, 
122 Ill. 607, 14 N.E. 52, 3 Am. St. Rep. 502 (1887); Nester v. Gross, 66 
Minn. 371, 69 N.W. 39 (1896). (Perhaps overruled); Wein v. Dillon, 27 
Miss. 494 (1854); Havner Land Co. v. MacGregor, 169 la. 5, 149 N.W. 
617 (1914); Nebraska Power Co. v. Koenig, 93 Neb. 68, 139 N.W. 839 
(1913); Rogers v. Genung, 76 N.J. Eq. 306 (1909); Harrop v. Cole, 85 
N.J. Eq. 32 (1914), affd. 86 N.J. Eq. 250; Kern v. Smith, 290 Pa. 566, 
139 Atl. 450 (1927); Kruzysko v. Gandynski, 207 Wis. 608, 242 N.W. 186 
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tude with respect to the agent’s conduct and its effect. There 
is no mistaking the theory of these decisions. The requirements 
of a resulting trust are not sought, as was done in Watson v. 
Erb. For example, Stevenson, V. C., said: “A trust which is 
more correctly classified as a constructive trust—than as a 
resulting trust—is established by proof of the betrayal of 
confidence, of the violation of duties arising out of a fiduciary 
relation. The fiduciary relation may be established in a num- 
ber of ways. It is a mere accident that in this particular case, 
and in a large number of others, the fiduciary relation grows 
out of a verbal promise. As the authorities abundantly show, 
equity will not tolerate the betrayal of confidence and it makes 
no difference how this confidence has been obtained. . . . The 
agency may be established by a written contract or a verbal con- 
tract, or no formal contract whatever... .”"°’ The controlling 
question is whether the agent in violation of his agreement with 
his principal in the abuse of the confidence reposed in him by 
his principal, can be allowed to retain the fruits of his perfidy. 
The constructive trust springs from the transaction not the con- 
tract. It was in a somewhat similar agency situation that Car- 
dozo, J., gave one of his telling definitions or descriptions of a 
constructive trust quoted at the outset.**° 
ship should be safeguarded by equity, and the fixing of a trus- 


A fiduciary relation- 


(1932) noted, 8 Wis. L. Rev. 90 (1933). The above cases and others are 
cited by Prof. Bogert in op. cit. note 3, supra, p. 1534. See other cases 42 
A.L.R. 70 at p. 29. Topper Bros. v. Bohn, 12 Ohio N.P. N.S. 177 (1911). 
(Constructive trust imposed, court does not cite Watson v. Erb.) Browns, 
St. Frauds, sec. 96 (1895). 

°7 Harrop v. Cole, note 106, supra. See Rose v. Hayden, 35 Kan. 106, 
at 118, 10 Pac. 554, 57 Am. St. Rep. 145 (1886); Bogert, op. cit. note 3, 
supra, p. 1535 approves this line of cases. See Feezer, “Constructive Trusts 
in Cases of Agency to Buy Real Estate,” 17 Minn. L. Rev. 734 (1933); 
63 U. of Pa. L. Rev. 580 (1915); 79 id. 1155 (1931); 1 Mechem, Agency, 
secs. 1192 et seg. (1914); 14 Mich. L. Rev. 238 (1916); 3 Va. L. Rev. 398 
(1916); Am. Law Inst. Restatement, Restitution and Unjust Enrichment, 
P.F.D. sec. 194 d. (1936). Scott, The Trustee’s Duty of Loyalty, 49 Harv. 
L. Rev. 521 at 558 (1936) “... it is improper for him to purchase for him- 
self individually other property which it is his duty to purchase for the prin- 
cipal.” See cases cited note 131. 

108 Beatty v. Guggenheim Exploration Co., note 2, supra, 
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teeship upon the one who seeks to gain advantage by his 
wrongful conduct with respect to the property thus acquired is 
a policy the extension of which should be persistently urged. 
There is strong evidence of a trend in that direction.*”” 


109 See an interesting comment, 13 Minn. L. Rev. 711 (1929); Wil- 
, ; g 3 7 
liams J. dissenting, Oleff v. Hodapp, note 75, supra. 


A Study in Administrative Law: The 
Conservancy Act of Ohio 


RoBert WILKIN * 


The expansion of government in the field of administration 
became the subject of special comment at the beginning of the 
present century." That the development of the administrative 
function has been an outstanding trend of our era has been 
repeatedly remarked by political scientists, lawyers, and judges.’ 
Even the politicians and business men, who have generally 
denounced it, have not hesitated to further the development 
whenever it served their particular ends. Those who have 
deplored the encroachment of government upon the private 
concerns of life, have nevertheless cried out for governmental 
regulation of banks, stock exchanges, public utilities, and many 
other agencies that seemed to them to need subjection to the 
commonweal. Those who have complained against the ever 
increasing expense of government, have nevertheless recom- 
mended the establishment of one department after another for 
the doing of things which could not be intrusted to private 
hands, such as the construction of highways, the control of 
waterways, the regulation of radio broadcasting. Those who 
have deprecated the arbitrary rule of bureaucracy, have never- 
theless consented again and again to the delegation of legisla- 
tive and judicial authority to executive agencies in order to 
meet the needs of modern technological society, relieve the 
pressure upon the time of legislatures, permit experiments, and 
provide for the emergencies occasioned by sudden changes. 

Whether we like it or not this development in administra- 
tion seems to be an essential part of our social evolution. The 

* Robert Wilkin, Former Justice of the Supreme Court of Ohio. 

1 Goodnow: “Principles of the Administrative Law of the United States.” 
(1905) Preface, and pp. 1, 155. 


2 Frankfurter and Davison: “Cases on Administrative Law,’ 
the first edition. 
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complexity of modern life, the congestion of society, the facility 
of travel and communication, make it absolutely necessary for 
government to be more attentive to the general welfare. It 
can no longer confine its efforts to the maintenance of peace and 
the redress of individual grievances; individual interests di- 
minish in number and importance. Government must be pri- 
marily interested in public policies and their administration. In 
order to administer such policies efficiently, in order indeed to 
give effective expression to the vital will of the state, it has been 
found necessary to have some overlapping of the functions of 
the fundamental divisions of government. It has been impos- 
sible to confine the work of the legislative, the executive, and 
the judicial departments in hair-line divisions.” The necessary 
harmony between the expression and the execution of state poll- 
cies can be obtained only by the subordination of some of the 
functions of each department to the others and the coordination 
of all. Some authorities have added to Montesquieu’s trinity 
a fourth division of government, viz., the administrative de- 
partment.* 

Whereas at first the study of the administrative function 
and the powers and duties of administrative officers was the 
exclusive field of political scientists, more recently the legal 
faculties have been offering courses in administrative law, even 
though the teachers admit that there are hardly as yet any 
principles well enough established to be classified as law. Case 
books have been made and texts have been written in an at- 
tempt to systematize the decisions and analyze the tentative 
principles. While the teachers admit that they are dealing with 
new juristic forces, and that all effort is mere groping, still they 
hope that their attempts at systematization may prove of assist- 


3 “It is a commonplace that the exigencies of effective administration per- 
mit little more than lip service to the classic notion that all government activity 
should be chopped into blocks and handed out, like Gaul, to three separate 
custodians.” Charles $. Hyneman, Vol. LI, Political Science Quarterly, No. 3, 
p- 383. 

See also James Madison: The Federalist, No. XLVII. 
* Goodnow: “Principles of the Administrative Law of the U.S.,” p. 131. 























CONSERVANCY ACT OF OHIO 35 


ance to administrators, lawyers, and judges in the evolution of 
a body of administrative law. 

Lawyers generally complain of the chaotic conditions of the 
practice before administrative boards, bureaus, and agents, and 
a committee of the American Bar Association has recently rec- 
ommended the creation of a federal administrative court with 
the hope that some guiding precedents might be established, 
some uniformity of practice outlined, and an opportunity af- 
forded for judicial review of administrative orders. A _ bill’ 
has been introduced in Congress providing for such an admin- 
istrative tribunal, uniting under its jurisdiction the work of 
numerous courts, boards, and agencies now exercising, each in 
its own way, judicial authority over administrative affairs. The 
object is to bring our administrative development under the 
rule of law, in order that the efficiency of government may be 
increased without loss of the essential rights of person and 
property. It is an indication of the extent and urgency of the 
problem that Harvard Law School this year celebrated the 
tercentenary of the University by calling a conference of Eng- 
lish, Irish, Canadian, and American jurists to discuss the future 
of the common law as faced by this administrative advance. 

We have shown an unbounded faith in legislation as a cure 
for economic evils and as an inhibition against waste of natural 
and social resources. We have then very generously bestowed 
administrative power in order to make such legislation effective. 
It is now the important problem of our time to work out an 
adequate technique of administrative procedure and judicial 
review. It is futile merely to denounce the extension of ad- 
ministrative control. We must study its purposes, the proper 
phases and qualifications of its operation, and try to devise a 
mechanism and system for its proper operation. As one of the 
authorities in this field has pointed out, if we cannot offer a 
solution for every problem we may nevertheless render some 

‘Logan Bill, S. 1835, 73d Cong. First Sess. For general discussion see 


Advance Program Committee Reports, 5gth Annual Mecting, American Bar 
Association, August 24-28, 1936, at page 209. 
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assistance if we can indicate why some problems are as yet un- 
solved.° 
k * * * * * * * * 


The Conservancy Act of Ohio’ is an interesting instance of 
administrative development and affords a study of a notable 
attempt to solve some of the most perplexing administrative 
problems. It was passed by the legislature under the general 
authority of Section 36 of Article II of the Constitution of 
Ohio, adopted as an amendment in 1912." We are indebted 
for that provision of the Constitution to the conservation pio- 
neers of that day.” Since the Conservancy Act deals mainly 
with the control of water and incidentally with other natural 
resources, it embraces a field which has always been recognized 
as a proper if not the exclusive sphere of governmental action. 
It was a striking extension of administrative action in this coun- 
try but the advance was in a field over which governments of 
Europe had exercised jurisdiction from earliest times. 

The inciting cause of the enactment was the devastating 
flood of the spring of 1913. The effects of the flood were so 
terrible in Dayton, Ohio, and the entire Miami valley that civic 
leaders and the population in general were moved to heroic 
efforts against a recurrence of the disaster. Several millions of 
dollars were raised by subscription for the purpose of making a 
survey of the watershed and of existing provisions of law in 
order to determine the physical and legal possibilities. That 
survey revealed the necessity of new law for the new need. 
The necessary protective work would be so local in character 
that no state agency was authorized to do it. On the other 

® Ernst Freund: “The Growth of American Administrative Law,” p. 41. 

7 Sections 6828-1 to 6828-79, inclusive, of the General Code. For a 
general analysis of the Conservancy Act with citation of authorities, see 8 Ohio 


Jur. 15. 

8 Miami County v. Dayton, 92 Ohio St. 215: The opinion indicates that 
the general police power of the legislature would have been sufficient without 
special constitutional grant. 

® Men like David C. Warner of Columbus were at that time the voice of 
nature crying in man’s industrial wilderness, 
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hand, it would be so extensive that it was found to be beyond 
the jurisdiction of any city or any county. It was evident that a 
new law would have to be enacted which would create a new 
subdivision of government, the jurisdiction of which would 
extend to the limits of the watershed, or as far as necessary 
to control floods of the territory. Well-recognized engineering 
and legal authorities were drawn into collaboration for the 
creation of such law.” 

The developments in the Miami valley afford a striking 
example of the manner in which increase of population and its 
attendant civilization require an increase in the administrative 
action of government. In pioneer days floods had been looked 
upon as acts of Divine Providence beyond the control of man. 
At the time of storms individuals did what they could for self- 
preservation and accepted the results with resignation. The 
gradual influx of people, however, together with the construc- 
tion of homes, schools, churches, industries, and public buildings 
and utilities, increased the sense of community need and thus 
brought about community effort. When it became apparent 
that there were things which could and should be done for the 
protection of the community, it also became apparent that some 
governmental agency should do it. It could not be intrusted 
to private enterprise. The things to be done made it quite 
apparent that the agency charged with the doing of them would 
need broad administrative powers, including some authority of a 
legislative character and some authority of a judicial character." 

The Act provides that the common pleas court of any coun- 
ty, upon petition of the required number of freeholders, may, 
after notice, hearing, and a finding that requisite facts exist, 
order the creation of a conservancy district which shall be “a 

10 Dr. Arthur E. Morgan, at present Chairman of the Board of the Ten- 
nessee Valley Authority, was chief engineer, and Mr. John A. McMahon of 
Dayton, in consultation with Judge Oren Britt Brown of Dayton, and Judge 
John F. Dillon of New York, acted as chief legal counsel. Hon. James M. 
Cox of Dayton was at that time Governor of Ohio and gave political and 


executive support of the greatest value. 
11 Miami County v. Dayton, 92 Ohio St. 215, Syl. 9. 
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political subdivision of the State of Ohio, a body corporate with 
all the powers of a corporation,” and “the right of eminent 
domain and of taxation and assessment.” While such authority 
is vested in the existing common pleas court the law provides 
that a court composed of one common pleas judge from each 
of the counties having land in the district shall sit in the court- 
house where the original petition was filed and make the find- 
ings required by the Act, a majority of judges being necessary to 
render a decision.** 

When such court finds the necessary conditions to exist and 
orders the creation of a district, then it is required to appoint a 
board of directors, who are given general authority to carry into 
execution the purposes of the district. Such board is first re- 
quired to prepare an official plan for the improvements for 
which the district was created. That plan must then be submit- 
ted to the court, notice published, and a time set for the hearing 
of objections, if any. Such plan may be approved, amended, or 
rejected by the court. If approved, the court shall then appoint 
three appraisers to value the lands and other property to be 
acquired and appraise all benefits and damages accruing to lands 
by reason of the execution of the plan. Upon the filing of the 
report of such appraisers, and after publishing notice, the court 
must hear all objections or exceptions. The court may return 
the report for further consideration and amendment, or if it 
appears to the satisfaction of the court that the estimated cost 
of constructing the improvement is less than the benefits ap- 
praised, then the court must approve and confirm the report. 
The board of directors is authorized, subject to the approval 
of the court, to levy assessments based upon the benefits so 
appraised; and the board is also given limited power to levy 
a general tax. 

The provisions of law requiring that a court order the 
creation of the district, appoint the directors, and approve the 
fundamental acts of the directors, have been criticized. Some 
political scientists and public officers have expressed the opinion 


'? Snyder, et al., v. Deeds, et al., gt Ohio St. 407. 
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that it would be better to vest such authority to create, appoint, 
and approve in some state executive or administrative agency. 
They feel that courts of law should be preserved for litigious 
business only, that is, for the determination of such controver- 
sies as have customarily been disposed of in courts of law. They 
insist that the reference of such administrative matters to such 
judicial tribunals has a tendency to involve the court in matters 
for which it is not well equipped, to embroil the court in po- 
litical issues, and to subject the court to corrupting influences 
or the suspicion of corruption. They affirm or imply that such 
obligations as the Conservancy Act imposes are extraneous to 
the essential purposes and character of a court of justice. 

It would seem that none of such objections are well 
founded.”* It is a very salutary provision to require whenever 
possible that some independent court, after due notice to all 
parties in interest and full hearing of all objections, shall make 
a finding that the necessary conditions exist before the admin- 
istrative authority delegated by the legislature is exercised.” 
Such a provision tends to prevent arbitrary action and silence 
the general criticism against bureaucratic authority. There is, 
moreover, ample precedent for the exercise of such authority 
by courts of law. There was originally no distinction between 
officers who administered justice and officers who administered 
government. In the ordinary monarchy all powers were dele- 
gated by the crown. The Roman praetor, the chief judicial 
officer under the republic, exercised both imperium and juris- 
dictio."” The Norman political system made no distinction be- 
tween civil and judicial authorities. For a long time after the 

8 Miami County v. Dayton, 92 Ohio St. 215, 110 N.E. 726. 

Hawthorne v. Troy, 102 Ohio St. 689. 
Silvey v. Miami Conservancy District, 102 Ohio St. 690. 
Ambrose v. Miami Conservancy District, 104 Ohio St. 615. 
Silvey v. Montgomery County (D.C.) 273 Fed. 202. 
Orr v. Allen, 16 Ohio L. Rep. 457, 63 Law. Ed. U. S. Sup. Ct. 
Rep. 109. 
4 Goodnow: “Principles of the Administrative Law of the U.S.,” pp. 


378, 380, ef seq. 
1° Hunter: “Roman Law,” 2nd Edition, p. 41. 
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differentiation of the legislative authority there was still no 
legal distinction between judicial and executive officers.” 
Later in England justices of the peace bearing both an admin- 
istrative and judicial character acted as licensing authorities and 
issued administrative orders in the form of judicial decisions. 
In colonial times in this country the administrative as well as 
the judicial business of the counties was under the general di- 
rection of the justices of the peace." Representation in the 
governmental functions was thus distributed, as it is in the 
Conservancy Act. The county court, as successor to the justices 
of the peace and otherwise, exercised many administrative func- 
tions." 

It has been quite customary down to the present time to 
vest in courts the administrative power to grant licenses, to 
incorporate companies, to appoint building commissioners, to 
appoint election officers, determine the necessity for elections, 
and the expediency of other public action. As to corruption, 
the temptation is no greater in administrative than other affairs 
of the court. In those instances where corruption has been 
found in connection with the performance of administrative 
duties, it can be shown that the corruption was occasioned more 
directly by the method of electing the judges and by their 
indefinite tenure than by the nature of the business of the 
court.” 

The finding of a court as to the necessity and propriety of 
administrative action before the action is taken operates in 
prospect and obviates the necessity of later and more vexatious 
litigation. Such findings are in the nature of declaratory judg- 
ments and serve the same good ends. Carrying Dr. Goodnow’s 
simile a little further, if constitutional law deals with the anat- 


*® Goodnow: “Principles of the Administrative Law of the U. S.,” p. 420. 
‘7 Freund: “Administrative Powers over Persons and Property,” p. 10. 
Goodnow: “Principles of the Administrative Law of the U.S,” pp. 

180, 184, 205, 424. 

** Goodnow: “Principles of the Administrative Law of the U.S,” pp. 
190, 200. 

19 Edward M. Martin: “The Role of the Bar in Electing the Bench in 
Chicago,” pp. 255, 273. 
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omy of government while administrative law deals with the 
functions or physiology of government, we might say that the 
development of such prospective judgments is like the modern 
The evolution of govern- 


20 


practice of preventive medicine. 
ment seems to be away from the business of determining pun- 
ishment for past crimes and damages for past injuries and 
toward the process of establishing principles by which crimes 
against society and injury to individuals may be avoided or by 
which assured compensation may be granted without contest 
where injury is unavoidable. Less and less are judges required 
to be mere referees at trials by battle (battles of brain if not of 
brawn) and more and more the administration of justice tends 


to administration.” 
x * * * * * x x * 


The Act grants very broad administrative powers to the 
Board of Directors. As already stated the Board prepares the 
plans for the work of the district and is given full power to 
execute such plans. It selects all other officers, engineers, attor- 
neys, and agents. Its agents may enter upon lands to make 
surveys and examinations. It has power to clean out, straighten, 
widen, deepen, alter, divert, or fill up any water course; to 


*° Goodnow: “The Principles of the Administrative Law of the U. S.,” 
p. 3. 
*1 IIlus.: The inadequacy of the common-law action for damages as a 
means of compensating injured workmen led to public insurance and the In- 
dustrial Commission (Ohio) ; the inability of the action for fraud and deceit 
to protect the public against unscrupulous promoters and stock-jobbers called 
for the creation of the Securities (Blue Sky) Department; the futility of legal 
action against unfair competition produced the Federal Trade Commission; 
and now the procedure of all such agencies calls for some such systematization 
as had been worked out for courts and our courts are called upon to protect 
fundamental common-law principles of justice. 
Goodnow: “The Principles of the Administrative Law of the U. S.,” 
p- 427. Other instances in Ohio law of the beneficial effect of “concurrent 
adjudication” upon the administrative function are found in the statutes gov- 
erning liquidation of building and loan associations (Ohio G.C. 687-1 et seq.) 
and banks (Ohio G.C. 710-90, et seg.), and in the statutes directing the assess- 
ment of inheritance taxes (Ohio G.C. 5340, et seg.). Certain evils and in- 
conveniences of practice before other administrative agencies such as the 
Utilities Commission and the Industrial Commission might be relieved by 
provisions for preliminary or concurrent judgments of the courts. 
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construct canals, levees, dams, reservoirs, ditches, and other 
structures; to build, elevate or change streets, roadways, and 
bridges. It is given a dominant right of eminent domain over 
such right of railroad, telegraph, telephone, gas, water-power, 
and other companies, and over that of townships, villages, 
counties, and cities. It may remove villages and cemeteries. 
lor the purposes of the district its powers supersede all others, 
individual, corporate, and public. It may make regulations to 
protect its property and works; to control the use of water; 
and may police the works and compel assistance. Necessarily 
its powers had to be somewhat commensurate with the forces 
of nature which it was created to control.” 

But the Act does not disregard any constitutional rights.” 
It was carefully drawn to meet the requirements of due process 


* Full provision is made at 


of law and uniformity of operation.’ 
every stage of the development of a district for the assertion 
of any and all rights by those affected by the Act. Every per- 
son in interest is given his “day in court.”” In accordance with 
approved practice the Act generally provides that a person 
who considers himself aggrieved by any order of the admin- 
istrative authority must first appeal to the highest authority 
of the district before he appeals to the ordinary court of law, 
and provision is made against unnecessary delay of the work.” 
But the Act expressly recognizes the right of property owners 
to remain in possession of their property until they have ac- 
cepted the compensation awarded by the appraisers or until 
the amount of compensation has been determined by a jury 
of the county where the property is located. An appeal to a 
jury may be taken also from the appraisal of benefits.*’ In 


*“ Ohio G.C. 6828-18, -19, -20, -24, -25, -65. 1 Ops. Atty. Gen., pp. 
105, 220, 222, 248. 
°° Miami County v. Dayton, gz Ohio St. 215, 110 N.E. 726. 
Silvey v. Commissioners, 273 Fed. 202. 
Orr v. Allen, 16 Ohio L.Rep. 457. 
*4 Tbhid. 
25 Ibid. 
** Goodnow: “Principles of the Administrative Law of the U.S,” p. 147. 
Ohio G.C. 6828-32, also G.C. 6828-34, -38, -62. 
27 Ohio G.C. 6828-34. 
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case a jury trial is demanded in order to determine compensa- 
tion for property taken the proceedings must be in accordance 
with the usual procedure in appropriation actions; but the 
orders of the court creating the district and adopting the official 
plan are generally considered a judicial determination of the 
public necessity of the work. It has been held that a judge is 
not disqualified to preside at an appropriation proceeding be- 
cause he has sat as a member of the District Court.” 

The provisions of the Act for appropriation of land and 
easements, when no exceptions are filed or jury trials de- 
manded, are extremely expeditious.*’ That private property 
may be taken by administrative order with no more notice than 
general publication and without explicit description of the prop- 
erty to be taken, is somewhat shocking to the legal sensibilities 


1 


of the ordinary lawyer.** The law has been upheld, however, 
the appraisal and publication being construed as an offer, and 
acquiescence as an acceptance.** This could be done because the 
right to object and demand a jury trial is expressly safe- 
zuarded.** The actual procedure under the law has shown the 
~ P 

need of more express provisions as to manner of paying for 
land so taken and of obtaining good record title. 

It has been the practice of districts to appropriate flood 
easements on land above dams and to pay at once in full for the 
right to cause periodic overflow in the future. It would seem 
to be more in harmony with the general purpose of the Act and 
more consistent with sound public policy to provide for the 
present payment of only a nominal price but to give with it a 

28 Ibid. 

*9 State, ex rel., Sparta Ceramic Co. v. Lindsay, 130 Ohio St. 461. 

8° Ohio G.C. 6828-30 to 37. 

$1 Such authority approximates military power, although it has long been 
recognized as belonging to civil authorities in case of public exigencies. Ordi- 
nance of 1787, Art. 2. Constitution of Ohio, Art. I, Sec. 19. Ohio G.C. 436. 
Giesy v. C. W. & Z. R. R., 4 Ohio St. 308. 

32 Conservancy District v. Bowers, 100 Ohio St. 317, 319. See also Cupp 
v. Seneca Co., 19 Ohio St. 173; Portage Co. v. Gates, 83 Ohio St. 19, 93 
N.E. 255. 

33 Conservancy District v. Bowers, 100 Ohio St. 317, 319; Orr v. Allen, 
16 Ohio L.Rep. 457. 
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guaranty to indemnify future occupants of the land against loss 
of normal crops. Under such plan there would be less hazard 
in fixing the present price and future payments would go to 
the persons who must suffer loss from the operation of the 
dam. The district would become a kind of insurer against flood 
damage and would have to be empowered to create a fund for 
such purpose. But such a plan would seem to be a natural ex- 
tension of the operation and benefit of the administrative func- 
tion. 

The Act vests in the board ample powers regarding the 
financial administration of the district. The directors are au- 
thorized to receive advancements from the counties in the 
district for preliminary expenses. They are authorized to levy 
a general tax** upon the property of the district, and also to 
levy special assessments based upon appraised benefits. Re- 
peated assessments may be levied so long as the total amount 
levied does not exceed the benefits, and bonds may be issued in 
anticipation of the collection of assessments. The directors 
are at liberty to do anything in connection with the issuance of 
bonds of the district which they may consider convenient and 
adapted to the end for which the bonds are authorized to be 
issued and which is not in violation of any express constitutional 
or statutory limitations.*” The liberal provisions of the law 
regarding the issuance of bonds have caused a favorable market 
for the obligations of conservancy districts. Such delegated 
power to tax, assess, and issue bonds has been upheld.” It is 
generally considered within the power of the legislature to 
determine in what manner the funds shall be raised to defray 
the costs of public work. 

The financial resources of the district are directed into three 
funds: the preliminary fund, bond fund, and maintenance 


*#“Tocal tax in the nature of an assessment,” applicable to real estate. 
Miami Co. v. Dayton, 92 Ohio St. 229, 230. 

5° 1 Ops. Atty. Gen., p. 705. 

38 Miami Co. v. Dayton, 92 Ohio St. 230, citing County of Mobile v. 
Kimball, 102 U. S. 691, and Houck v. Little River Drainage District, 248 
Mo. 373, (affirmed 239 U.S. 254). 
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fund.*’ At least once a year, and oftener if the court shall so 
order, the directors must make a report of their proceedings 
and of their receipts and expenditures. The Bureau of Inspec- 
tion and Supervision of Public Offices is required to inspect and 
supervise the accounts and reports of the district.” Thus one 
administrative agency is made a check against another. 

The flood control project of the Miami Conservancy Dis- 
trict was successfully developed and administered under the 
provisions of the Act. When in 1933 the public works program 
of the Federal Government was developed, the Conservancy 
Act of Ohio afforded the way by which a much broader con- 
servation project could be developed. Although the lower 
portions of the Muskingum valley in eastern Ohio had also 
suffered severe flood losses in 1913, and at various times there- 
after, a project involving only flood control could not be devel- 
oped in that immediate territory as it had been in the Miami 
valley because of the different topography of the country. A 
unified district in the Muskingum watershed would necessarily 
embrace sixteen or eighteen counties. The highland counties 
were not interested in a flood-control project. After the 
drought of 1930, however, such counties became interested in 
water conservation. But the cost of the project was too much 
for the district to bear alone. When the Federal Government 
announced its intention to sponsor the control of floods in the 
Ohio valley as a part of its public works program, it became 
apparent to residents of the Muskingum valley that if the 
efforts of the district and the United States Government could 
be united, something might be accomplished which would con- 
trol floods in the Ohio and the Muskingum valleys, and also 
afford some water conservation for the highland counties. It 
was also apparent that the State of Ohio would be interested 
because of the protection which such project would afford state 
highways, bridges, and other property. Fortunately the Con- 
servancy Act provided that the directors should have the right 


87 Ohio G.C. 6828-42. 
88 Ohio G.C. 6828-57. 
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and authority to enter into contracts or other arrangements with 
the United States Government or any department thereof, and 
with the state government and other public corporations, for 
cooperation or assistance in constructing, maintaining, and 
operating the works of the district.” 

This led to the creation of the Muskingum Watershed Con- 
servancy District and the contract, March 29, 1934, between 
such District and the United States of America through the 
Public Works Administrator, and also the contract, July 18, 
1934, between the District and the State of Ohio through the 
Director of Highways. The District became the principal ad- 
ministrative agency and agreed to furnish the land and ease- 
ments necessary for the project. The United States Govern- 
ment agreed to construct fourteen dams through the Corps of 
United States Engineers and defray the expense of relocation 
of utilities. The State of Ohio, in addition to a general grant 
from the legislature, agreed to relocate all highways which had 
to be changed because of the work of the District. 

The Muskingum District was a pioneer in such cooperative 
effort. It affords an interesting example of what can be done by 
administrative agencies to bridge the gap between powers whol- 
ly within states’ rights and the authority of the Federal Gov- 


0 


ernment under the Constitution.*° It is somewhat in line with 


recent attempts to overcome by treaty the barriers to certain 
police regulations which the courts had said neither the federal 
nor the state governments had authority to make. It tends to 
decrease the area of the constitutional “no man’s land.”"' Ap- 


® Ohio G.C. 6828-23. 

*° “Complete independence of the federal and state governments was 
neither contemplated by the Fathers nor carried out in actual administratiy 
practice by their successors. Government has surged forward ruthlessly, 
blurring the line of cleavage between the two opposing views concerning fed- 
eral centralization and local autonomy. This surge has often merged centrali- 
zation with decentralization. There is therefore need for examination of 
administrative arrangements midway between the extremes of centralization 
and localization.” Jane Perry Clark, Vol. LI, Political Science Quarterly, 
No. 2, p. 230. 

#1 Lloyd K. Garrison: “The Constitution and the Future,” Vol. LXXXV, 
The New Republic, No. 1104, p. 328. See also Bernard Kilgore: “The No 
Man’s Land Provisions,” Vol. 42, Case & Comment, No. 2, p. 4. 
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prehension was expressed at the time of making such contracts 
that jealousy and attendant friction between the various agen- 
cies would prevent successful cooperation. The developments, 
however, have completely dispelled such apprehensions. All 
differences between the operating agents of the various divisions 
of government have been settled without appeal to higher 
administrative or judicial authority, and certain advantages 
have developed from the harmonious coordination of the vari- 
ous agencies. 

The Muskingum District project was begun largely as a 
relief measure against the business depression, and it has pro- 
gressed with record-making dispatch. In spite of the haste 
required, no instance of mismanagement or corruption has been 
discovered. The work has been praised by army and executive 
officers of Washington and by representatives of foreign gov- 
ernments.*” These accomplishments have been due in large 
part to the greater selectivity in the process of choosing officers 
and agents by the administrative function than by the ordinary 
political method. This process must be developed and main- 
tained if liberalism is to be able to meet the competition of the 
various forms of absolutism ‘in the world today.”* As stated 
above our problem is to develop the efficiency of the adminis- 
trative function while we jealously preserve the legal principles 
and judicial processes which have made our republic “a govern- 
ment of law and not of men.” 

*° See Annual Report of the Chief of Staff of Army Engineers for year 
1935, and press reports of comments by representatives to World Power Con- 
ference (1936). Zanesville Times Recorder, Sept. 2, 1936. 

*8 Sir Willmott Lewis: “Interplay and Equilibrium of Governmental Pow- 


ers,” The Annals of The American Academy of Political and Social Science, 
March, 1935, p. 36. 








The Incident of Suvivorship in Ohio 


ARTHUR T. MartTin* 


Frequently individuals wish to have title to property so 
divided between two or more persons that on the death of one 
of them the entire ownership will be vested automatically in 
the survivors. Situations in which this desire is commonly 
manifested are where the husband and wife buy a home or make 
some other permanent investment of a substantial character; 
where persons have a joint bank account; or where property 
is left in trust with co-trustees. In most jurisdictions the estate 
by entireties or of joint tenancy is an appropriate device for the 
accomplishment of the desired objective, but in Ohio there is 
doubt as to the availability of these devices." The assertion that 
there is no joint tenancy in Ohio has been made so often that 
the courts feel constrained to deny the existence of any estate 
with an incident of survivorship. Yet they frequently reach 
conclusions not only consistent with such an estate but best 
explained on an assumption of its existence. 


In GENERAL 


The estate of joint tenancy has been known to the common 
law for many centuries. Its history can be traced back to the 
thirteenth century.” Littleton indicates that this estate had 
taken definite form distinguishing it from other forms of con- 
current ownership by the fifteenth century.* Its outstanding 
characteristic has always been the jus accressendi or right of 
survivorship.’ By force of this incident, on the death of one of 


* Professor of Law, Ohio State University. 

+ A cotenancy for the lives of the co-owners with remainder to the sur- 
vivor might also be used in some situations but this device would not occur 
to most laymen and many lawyers. This device is in many respects quite 
different from a joint tenancy as is pointed out at page 64 infra. 

2 Bracton, De Legibus, (Twiss ed. 1878) Sec. 13. 

* Littleton, Tenures (Wambaugh ed. 1903), Secs. 277-291. 

* The phrases “incident of survivorship” and “right of survivorship”’ are 
used synonymously. 
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the joint tenants his share belongs to the surviving tenants 
instead of passing to the heirs or devisees of the deceased tenant 
as would be the case on the death of a tenant in common. The 
incident of survivorship is a result of the theory of unity of 
ownership of the joint tenants. This theory indulges in the 
fiction that all the joint tenants together constitute but one 
owner and consequently the fictitious single ownership con- 
tinues in spite of the death of a tenant.” 

During the feudal period it was seen that an estate with an 
incident of survivorship could be used by a tenant to avoid the 
burdensome feudal incidents of wardship and relief.* This 
could be done by making a conveyance of the tenant’s estate to 
several men, usually much younger than the particular tenant, 
who would agree to hold the property in trust for the grantor 
during his life and for his heir after his death. The chancery 
court would enforce the trust and on the death of the tenant 
the overlord would not be entitled to a relief or wardship of 
the minor heir because legal title was in the trustees. Although 
the overlord would theoretically have similar rights against the 
survivor of the trustees, ordinarily the last survivor of the 
young men selected as trustees would live until the tenant’s 
heir became of age. The legal title would then be conveyed to 
the heir by the trustees. The transaction resulted in the pay- 
ment of two fines from the tenant’s estate for the two convey- 
ances but it saved the tenant’s heir from the much more onerous 
feudal incidents of wardship and relief. 

Because of the advantages it offered a tenant in avoiding 
feudal incidents, the estate of joint tenancy was favored by the 
early common law courts. As a matter of construction a court 
would tend to find a joint tenancy whenever a conveyance was 
made to two or more persons unless the language of the con- 
veyance indicated that some estate other than joint tenancy was 
contemplated. After the breakdown of the feudal system the 

® Blackstone, Commentaries (Lewis ed. 1902) vol. II, 179-195); Tif- 
fany, Real Property (2d ed. 1920) vol. I, sec. 190. 

® Pollock & Maitland, History of English Law (1923) vol. II, p. 20. 
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reason for this preference was gone and survivorship was 
frowned upon as making no provision for posterity. The con- 
struction preferred since that time has been against joint tenancy 
and in favor of tenancy in common.’ 

Although it is a characteristic of the estate of joint tenancy 
that the ownership of the estate will pass to the surviving joint 
tenant, it has always been possible for any joint tenant to sever 
the joint tenancy as to his proportionate interest by a convey- 
ance inter vivos. The grantee would then take the grantor’s 
share as a tenant in common without any incident of survivor- 
ship.* 

At common law a conveyance to a husband and wife was 
regarded as creating a tenancy by entireties rather than a joint 
tenancy. The tenancy by entireties also has the incident of sur- 
vivorship. The unique qualities which distinguish this estate 
from the joint tenancy are the requirement that the tenants be 
husband and wife, and the inability of a tenant to defeat the 
incident of survivorship by a conveyance.” Estates by entireties 
were an outgrowth of the common law concept of husband and 
wife as a single entity and it may well be questioned whether 
according to present day standards there should be greater sta- 
bility to the incident of survivorship where the cotenants are 
husband and wife than there is where the cotenants are not 
married to each other. While the estate has been repudiated in 
many jurisdictions in others it is regarded as still existing, un- 
affected by the “Married Women’s Property Acts” or even by 
statutes which modify the ordinary joint tenancy." 

In most of the states there are statutes with reference to 
joint tenancies. Many of these statutes simply state a prefer- 
ence as a matter of construction in favor of a tenancy in common 


* Tiffany, op. cit., p. 631; 23 Harv. L. Rev. 214 (1910). 

* Littleton, op. cit. sec. 292; Blackstone, op. cit. pp. 185-186; Tiffany, 
Op. cit. p. 637. 

*In general on tenancies by entireties see Tiffany, op. cit., sec. 194; 
Thompson, Real Property (1924) vol. Il, Sec. 1735-1765. 

© Brewster Conveyancing (1904) secs. 163-165; Tiffany, Real Prop- 
erty (2d ed. 1920) vol. II, pp. 650-651. 
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as against a joint tenancy but in some states the statutes sub- 
stantially abolish the estate of joint tenancy. Under either 
type of statute conveyances to co-trustees are commonly ex- 
cepted, and under statutes creating a presumption in favor of 
tenancies in common, conveyances to husband and wife are also 
sometimes excepted.” 


TENANCY BY ENTIRETIES 

In Ohio the tenancy by entireties has never been recognized 
as an estate distinct from that of joint tenancy.” Sergeant v. 
Steinberger” was the first case involving the problem of sur- 
vivorship to reach the Ohio Supreme Court. The property in 
litigation was owned concurrently by a husband and wife. In 
denying the existence of an incident of survivorship the court 
assumed it was denying the existence of the estate of joint 
tenancy. In subsequent cases there has been a similar failure to 
distinguish between joint tenancy and tenancy by entireties, 


' The following statutes raise a presumption in favor of a tenancy in 
common but except conveyances to co-trustees from this presumption; Dela- 
ware, Revised Code (1915) Sec. 3270; District of Columbia, Code (1929) 
Title 25, Sec. 276; Indiana, Stat. Ann. (1933) vol. II, Sec. 56-111 and Sec. 
56-112; Maine, Revised Stat. (1930) Sec. 13, p. 1233 and Sec. 19, p. 1234; 
Michigan Comp. Laws (1929) Secs. 12964 and 12965; Minnesota, Mason’s 
Statutes (1927) Sec. 8074; Missouri, Stat. Ann. (1932) Vol. III, Sec. 
3114; Mississippi, Hemingway’s Code (1927) Sec. 2429; Montana, Revised 
Code (1921) Sec. 6680; North Dakota, Compiled Laws (1913 Sec. 5262; 
South Dakota, Compiled Laws (1929) Sec. 269; Vermont Gen. Laws (1917) 
Sec. 2728. Conveyances to husband and wife are also excepted in the Ari- 
zona, Indiana, Michigan, Missouri, and Vermont statutes. 

The following statutes abolish joint tenancies or the right of survivor- 
ship: Alabama, Code (1928) Sec. 6924; South Carolina, Code (1932) Sec. 
8911; Tennessee, Williams’ Code (1934) Sec. 7604; Washington, Reming- 
ton’s Revised Statutes (1932) Sec. 1344; but in the following statutes con- 
veyances to trustees are excepted: North Carolina Code (1931) Secs. 1735 
and 1736; Oregon, Code (1930) Vui. III, Secs. 63-207 and 63-209; 
Pennsylvania, Purdon’s Statutes (1936) Title 20, Sec. 121; Virginia, Code 
(1930) Secs. 5159 and 5160. For a more complete enumeration of statutes 
as of 1924 see Thompson, Real Property (1924) Vol. II, Secs. 1720 and 
1721. 

12 Ibid, Sec. 1721; See Tax Comm. v. Hutchison, 120 Ohio St. 361 at 
367 (1929); Gleason v. Squires, 34 Ohio L.Rep. 432, 9 Ohio L. Abs. 729 
(1931). 

'S 2 Ohio 305, 15 Am. Dec. 553 (1826). 
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the uniform assumption being that the problem of survivorship 
as an incident of an estate is presented only by the estate of joint 
tenancy.'* Inasmuch as the tenancy by entireties owed its dis- 
tinctive qualities to the common law fiction of the oneness of 
husband and wife it would seem that the abrogation of that 
fiction should result in a refusal to recognize the distinctive 
qualities of the tenancy by entireties. Under the Ohio statutes 
a husband and wife are clearly separate entities." This fact 
coupled with the failure of the Ohio courts to mention estates 
by entireties where the cotenants are husband and wife would 
seem to justify the conclusion that there is no such estate in 
Ohio. Consequently the question of the existence of an incident 
of survivorship would seem to be primarily a problem of recog- 
nition of joint tenancies, whether the cotenants are husband and 
wife or parties not married to each other. 


Joint Tenancy Between Co-TRustTeEEs 

It is very advantageous for co-trustees to hold by an estate 
which has an incident of survivorship so that the administration 
of the trust will not be impeded by title complications on the 
death of a trustee. By this device the practical abeyance of title 
may be avoided during the probate proceedings for the estate 
of the deceased trustee. The statutes in many jurisdictions 
abrogating the estate of joint tenancy or changing the presump- 
tion of co-ownership from one favoring joint tenancy to one 
favoring tenancy in common except conveyances to co-trustees.”° 
Ohio has never had any such statute dealing with the general 
recognition of joint estates. The rule of non-recognition has 
been judicially developed and the Ohio Supreme Court has not 
admitted making an exception to the rule in the case of co- 
trustees. 


Lewis v. Baldwin, 11 Ohio 352 (1842); Wilson & Marsh v. Flem- 
ing et al, 13 Ohio 68 (1844); Penn v. Cox, 16 Ohio 30 (1847); Farmer’ 
& Merchants National Bank v. Wallace, 45 Ohio St. 152, 12 N.E. 439 
(1887). 

© Gen. Code, Secs. 7995-8004. 

1 Supra n. 11. 
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In 1840 in the case of Miles v. Fisher,’ a devise was made 
in what seems to have been a perpetual trust to three trustees 
“4s joint tenants and not as tenants in common.” One of the 
trustees died and an heir of the settlor brought ejectment. The 
court refused to allow the plaintiff’s action but it asserted that 
there is no joint tenancy in Ohio. In support of its holding 
against the plaintiff’s action the court propounded a theory that 
each trustee took an estate for life in an undivided one-third of 
the property granted to each of the other trustees. This theory 
seems to have had no foundation in the language of the testator 
but it enabled the court to permit the trust to continue undis- 
turbed through the life of the survivor of the trustees. The 
court’s assumption that trustees in a perpetual trust take only 
life estates in the absence of words of inheritance was repudi- 
ated in a later case.” This repudiation destroys the basis of the 
artificial theory used by the court to find a passing of the title 
to the surviving trustees. 

A few years after this decision a statute was passed which 
was designed to lessen the inconvenience resulting from co- 
trustees not holding as joint tenants."” The statute provided 
that a surviving testamentary trustee should have power to ad- 
minister the trust unless the will showed a contrary intent. It 
has been assumed that this statute did not make the trustees 
’ In 1932 this provision was 


2 


joint tenants of the trust property. 
modified and amplified to read “When two or more fiduciaries 
have been appointed jointly to execute a trust, and one or more 
of them dies, declines, resigns, or is removed, the title shall pass 
to the surviving or remaining fiduciary or fiduciaries who shall 


7 19 Ohio 1 (1840). 

'S Williams v. The First Presbyterian Society in Cincinnati, 1 Ohio St. 
478 (1853); see also, Vaughan v. Zitscher, 4 Ohio N.P. N.S. go, 17 Ohio 
Dec. 184 (1906). 

'? 50 Ohio L. 309 (1852); Gen. Code, Sec. 10,595 prior to 1932; 
“When two or more trustees are appointed by will, to execute a trust, and 
one or more of them dies, declines, resigns, or are removed, the survivors or 
remaining trustees or trustee may execute the trust, unless the terms of the 
will express a contrary intention.” 

20 Winder v. Scholey, 83 Ohio St. 204, 93 N.E. 1098 (1910). And 
see Sowers v. Cyrenius, 39 Ohio St. 29, 48 Am. Rep. 418 (1883). 
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execute the trust, unless the creating instrument expresses a 
contrary intention or unless the court on the application of one 
or more of the beneficiaries or other persons interested in the 
trust so determines. .. .””' This provision seems to permit a 
joint tenancy between trustees of a testamentary trust. There 
is some ambiguity in the language so that it is not entirely clear 
whether there is a presumption in favor of a joint tenancy. If 
the word “jointly” appearing in the first part of the provision 
were omitted it would seem that a presumption in favor of a 
joint tenancy would be raised by the clause “unless the creat- 
ing instrument expresses a contrary intention.” Probably the 
word “jointly” was not intended in a technical sense and it 
would seem desirable to construe it as meaning “concurrently” 
in order to construe the statute as creating a presumption in 
favor of a joint tenancy. 

There is no express statutory provision for conveyances to 
non-testamentary co-trustees but the recognition of the estate 
of joint tenancy between such co-trustees is similarly desirable.” 
Such recognition may require an exception in favor of co- 
trustees to the judicial non-recognition of joint tenancies in 
Ohio; or, what is more desirable a repudiation by the courts 
of early dicta against the incident of survivorship and a recog- 
nition of joint tenancies wherever it is clear that such estates 
were intended whether the tenants be co-trustees, husband and 
wife, or other parties. 


Joint Tenancy in Rea Property 


Most of the cases in which the Ohio Supreme Court has 
purported to deny the existence of the estate of joint tenancy 
have involved conveyances of real property. In these cases a 
reason occasionally advanced to justify a refusal to recognize 
a joint tenancy is that the jus accrescendi or right of survivor- 


=? Gen. Code, Sec. 10,506-56 (1932). 

*2 Gen. Code, Sec. 10,506-56 is limited to situations where two or more 
“fiduciaries” are appointed to execute a trust. In Sec. 10,506-1 “fiduciary” 
is defined as a person appointed by and accountable to the probate court. 
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ship is not founded on principles of natural justice.** Courts 
which have made this statement have failed to give it meaning 
by specifically indicating what are the “principles of natural 
justice” which survivorship violates. Two more specific if not 
more convincing reasons have been advanced occasionally. 
These are: the estate is inconsistent with a statute which author- 
izes partition by joint tenants; and, the estate is inconsistent 
with our system of descent.” 

It has always been within the power of a joint tenant to 
defeat the incident of survivorship by an ordinary conveyance 
which would make the grantee a tenant in common. It can be 
seen that under a statute which permitted partition by tenants 
in common a joint tenant could easily bring himself within the 
scope of the statute by a conveyance to, and a reconveyance 
from, a third person. A statute which gives the power of par- 
tition directly to joint tenants and thus obviates the necessity 
for a preliminary transaction to convert the joint tenancy into a 
tenancy in common, does not seem like such a drastic innovation 
as to amount to an abrogation of the estate. A similar statute, 
enacted in England in 1539, has not been considered equiva- 
lent to a repudiation of the joint estate* and in many states in 
this country a statutory power to partition is regarded as en- 
tirely consistent with the existence of a joint tenancy.” On the 

*3 Sergeant v. Steinberger, 2 Ohio 305, 15 Am. Dec. 553 (1826); 
Farmers’ & Merchants National Bank v. Wallace, 45 Ohio St. 152, 12 N.E. 
439 (1887); and see Wilson & Marsh v. Fleming, 13 Ohio 68 (1844). 

4 Reasoning that the estate of joint tenancy is inconsistent with a statute 
which authorizes partition by a joint tenant, Sergeant v. Steinberger, 2 Ohio 
305, 15 Am. Dec. 553 (1826); Moore’s Lessee v. Armstrong, 10 Ohio 11, 
36 Am. Dec. 63 (1840); /” re Hutchison, 120 Ohio St. 542, 166 N.E. 687 
(1929); Foraker v. Kocks, 41 Ohio App. 210, 36 Ohio L.Rep. 156 (1931); 
reasoning that the estate of joint tenancy is inconsistent with our system of 
descent, Moore’s Lessee v. Armstrong, 10 Ohio 11, 36 Am. Dec. 63 (1840). 

75 31 Ken. VIII c. 1, 2, & 3 (1839); for a discussion of the statute see 
Williams, Real Property, 23d ed. (1920) pp. 149-151. 

76 See for example: Delaware, Revised Code (1915) Sec. 3270 Sec. 3; 
Illinois Revised Statutes, Cahill (1929) Ch. 106, Sec. 1; Indiana Stat. Ann. 
(1933) Vol. II, Sec. 3-2401; Michigan Comp. Laws (1929) Sec. 14995; 
Minnesota, Mason’s Statutes (1927) Sec. 95-24; Missouri, Stat. Ann. (1932) 
Vol. II, Sec. 1545; Montana, Revised Code (1921) Sec. 9516. Although a 
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other hand authority in accord with the Ohio position as to 
the effect of the partition statute seems to be entirely lacking. 

The supposed inconsistency between an incident of surviv- 
orship and our system of descent has been referred to earlier 
as a reason advanced for changing to a presumption in favor of 
tenancy in common after the breakdown of the feudal system.” 
This system of descent does favor the passing of property along 
certain prescribed lines to relatives according to the proximity 
of relationship. This may justify a preference for tenancy in 
common as against joint tenancy as a matter of construction but 
it does not seem to be adequate justification for a complete 
repudiation of the joint tenancy. Our system of descent is 
subject to a property owner’s power to make a disposition 
inconsistent with the course of descent and to his power to 
create certain estates which do not pass by descent. Thus he can 
defeat an heir’s expectancy by making a gratuitous transfer 
to a stranger and he may create estates such as those for life and 
at will which do not have the quality of inheritability. This is 
true in Ohio as well as in other jurisdictions. No particular 
phase of our system of descent has been pointed out as present- 
ing a peculiar obstacle to the recognition of an estate with an 
incident of survivorship. Inasmuch as many jurisdictions which 
recognize the estate of joint tenancy have systems of descent 
similar to ours the assertion of inconsistency is not persuasive.” 

There are five cases in which the Ohio Supreme Court is 
supposed to have held that there is no joint tenancy in real 
property in this state. In none of these cases was a denial of 
the existence of the estate of joint tenancy necessary to justify 
the disposition which the court made of the litigation. In three 
of the cases a claim for survivorship was not allowed but the 
holding could have been based on a presumption in favor of 


former Ohio statute purported to give joint tenants power to partition, 29 
Ohio Laws 254, the present partition statute does not mention joint tenants. 
Gen. Code Sec. 12,026. 

*7 Supra, p. 49-50. 

*5 See n. 11 supra, 
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tenancy in common;”’ in a fourth case where a claim for surviv- 
orship was not allowed the holding was consistent with a theory 
that what had been a joint tenancy in its inception, had been 
converted to a tenancy in common by a mortgage by one of 
the cotenants;*° in the fifth case a survivorship was permitted 
although the court denied that it was allowed on a theory of 
joint tenancy.” 

The first of these cases was Sergeant v. Steinberger® de- 
cided in 1826. The case has become a leading authority against 
the existence of joint tenancies in Ohio. The controversy in 
that case grew out of a devise of a fee simple estate by a testa- 
tor to his daughter and her husband. The son-in-law survived 
his wife and after his death a dispute as to the ownership of 
this property arose between the heirs of the daughter and the 
devisees of the son-in-law. The court decided that the daugh- 
ter and her husband were tenants in common. The devise did 
not contain any language indicating an intent to create an estate 
with an incident of survivorship and so the court’s conclusion 
would have been entirely explainable on the basis of a pre- 
sumption in favor of a tenancy incommon. There was a similar 
lack of evidence of intent to create an estate with the incident 
of survivorship in the subsequent cases of Wilson and Marsh v. 
Fleming and Penn v. Cox.** Although the court in each of 
these cases talks in terms of repudiation of the estate of joint 
tenancy the actual disposition is consistent with an acceptance 
of the estate of joint tenancy with a presumption in favor of 
the tenancy in common. 

Unlike the cases just discussed, the case of Farmers’ and 

*° Sergeant v. Steinberger, 2 Ohio 305, 15 Am. Dec. 553 (1826); Wil- 
son & Marsh v. Fleming, 13 Ohio 68 (1844); Penn v. Cox, 16 Ohio 30 
(1847); and see T'abler v. Wiseman, 2 Ohio St. 208 (1853); Thompson v. 
Heirs of Dingman, 2 Ohio Dec. Rep. 711 (1863). 

8° Farmers’ &@ Merchants’ National Bank v. Wallace, 45 Ohio St. 152, 
12 N.E. 439 (1887). 

31 Lewis v. Baldwin, 11 Ohio 352 (1842). 


82 2 Ohio 305, 15 Am. Dec. 553 (1826). 
°8 Note 30, supra. 
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Merchants’ National Bank v. Wallace* involved a conveyance 
in which the language indicated an intention to create a joint 
tenancy. The controversy was between one of the tenants and 
a mortgagee of the other. Both tenants were alive at the time. 
The court refused to enjoin a foreclosure by the mortgagee. 
It does not appear that foreclosure was attempted on more 
than a one-half interest in the premises. It has been held that 
a mortgage by a joint tenant, like a conveyance by deed, works 
a severance of the joint estate to the extent of the encumbrance, 
so that the mortgagee acquires the same type of interest which 
he would acquire if the mortgagor were a tenant in common.” 
Accepting this theory, the result in Farmers’ and Merchants’ 
National Bank v. Wallace is consistent with a recognition of 
the estate of joint tenancy although the court assumes that it 
is not. 

In Sergeant v. Steinberger* the court was emphatic in its 
denunciation of the incident of survivorship as “not founded 
on principles of natural justice” and “contrary to the habits 
and feeling of the people of this state.” In view of this position 
it is interesting that the Supreme Court permitted a survivor- 
ship in the first case to come before it in which there was clear 
evidence that the grantor intended to create an estate with such 
incident. This case was that of Lewis v. Baldwin™ in which 
there was a conveyance to a husband and wife “jointly, their 
heirs and assigns, and to the survivor of them, his or her sepa- 
rate heirs or assigns.” After the death of the wife, her heirs 
claimed as tenants in common with the husband. The court 
found that the property belonged to the husband to the exclu- 
sion of his wife’s heirs “not on the principle of survivorship 
but as grantee in fee as survivor.” It is not clear what distinc- 
tion the court meant to suggest by these words but apparently 
the court intended to take the general position that a survivor- 


84 45 Ohio St. 152, 12 N.E. 439 (1887). 

8° Wilkins v. Young, 144 Ind. 1, 55 Am. St. Rep. 162 (1895); and see 
Tiffany, Real Property (1920) 2d ed., Vol. I, pp. 638-639. 
Supra, n. 32. 
11 Ohio 352 (1842). 
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ship should be permitted when the language of the conveyance 
clearly indicates an intention for such an incident. This position 
was accepted a few years ago by a common pleas court which 
asserted that the early Ohio cases such as Sergeant v. Stein- 
berger are not applicable where survivorship is by the act of the 
grantor.” This seems to be simply another way of stating the 
view generally held in other states that, while there is a pref- 
erence for the tenancy in common as a matter of construction, 
the estate of joint tenancy will be recognized where the lan- 
guage of the conveyance clearly indicates an intention to 
create it. 

Inasmuch as the disposition of the cases of concurrent own- 
ership of real property has been consistent with the existence 
of the estate of joint tenancy the courts’ opinions repudiating 
that estate can be regarded as dicta. If this view is accepted the 
decided cases present no serious obstacle to an acceptance of the 
general rule of recognition of joint tenancies with a presump- 
tion in favor of tenancies in common. Furthermore, there is 
not the logical consistency which is expected of courts if a 
rule is applied in one case and repudiated in another similar 
case. It may well be questioned whether there is a substantial 
basis for denying the incident of survivorship in cases of real 
property and recognizing it in cases of bank accounts. 


Jomnt Bank Accounts 


It has generally been supposed that a joint tenancy can 
exist in personal property as well as in real property and at 
the present time problems of joint ownership and survivorship 
arise most frequently in connection with joint accounts.” In 
these situations Ohio courts have quite uniformly sustained 
the validity of an express provision for survivorship between 

88 In re Estate of Dennis, 30 Ohio N.P. N.S. 118 (1928). 

‘9 “And as the survivor holds place between joint-tenants, in the same 
manner it holdeth place between them which have joint estate or possession 
with another of a chattel, real or personal.” Littleton, Tenures (Wambaugh 
ed. 1903), Sec. 281. 
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so-called joint depositors.*° On the analysis suggested in the 
preceding pages this conclusion is consistent with the actual 
holding in most of the earlier cases but it is not consistent with 
their language. Accordingly it would seem to be desirable for 
the courts to repudiate the opinions of those earlier cases or to 
distinguish those situations from the joint account situation. 
The Supreme Court did neither of these things in the first 
case in which the question of survivorship in a joint account 


© Cleveland Trust Co. v. Scobie, 114 Ohio St. 241, 151 N.E. 373, 48 
A.L.R. 182 (1926); Tax Comm. v. Hutchison, 120 Ohio St. 361, 166 N.E. 
352 (1929); Yost v. Schmitt, 128 Ohio St. 48, 190 N.E. 403 (1934); 
Oleff v. Hodapp, 129 Ohio St. 432, 195 N.E. 838 (1935); Osterland v. 
Schroeder, 22 Ohio App. 213, 153 N.E. 758 (1926); Union Trust Co, v. 
Hutchison, 27 Ohio App. 284, 161 N.E. 222 (1927); Im re Estate of 
Shangle, 32 Ohio L.Rep. 185, 8 Ohio L.Abs. 621 (1930) ; Hutchison v. Union 
Trust Co., 26 Ohio N.P. N.S. 499 (1927); Buckeye State B. & L. Co. v. 
Fridley, 28 Ohio N.P. N.S. 254 (1930); Pindras v. Cleveland Trust Co., 
33 Ohio L.Rep. 423 (1930); Gors v. Huss, 10 Ohio L. Abs. 173 (1931); 
In re Vollmer, 30 Ohio N.P. N.S. 289 (1933), aff'd Vollmer v. Vollmer, 
47 Ohio App. 154, 16 Ohio L. Abs. 107 (1933); Ryan v. Henney, 20 
Ohio L. Abs. 518. Cf. In re Estate of Ellen Morgan, 28 Ohio C.A. 222 
(1918). Those cases are to be distinguished in which there are no words 
indicating an intention to create a right of survivorship. Bender v. Cleveland 
Trust Co., 123 Ohio St. 588, 176 N.E. 472 (1931). Ja re Estate of Burns, 
21 Ohio L. Abs. 148 (1935); Baker v. Dollar Savings and Trust Co., 39 
Ohio L.Rep. 659; 15 Ohio L. Abs. 385 (1933). 

Also to be distinguished are the cases in which the court finds no effec- 
tive delivery of an intent to the non contributing co-owner of an account. 
Schmitt v. Schmitt, 39 Ohio App. 219, 28 Ohio L.Rep. 522 (1928); Kinder 
v. Nelson, g Ohio L. Abs. 425 (1930); Held v. Myers, 48 Ohio App. 131, 
16 Ohio L. Abs. 490 (1934). In Bender v. Cleveland Trust Co., 123 Ohio 
St. 588 at 593 it is suggested that there is not a similar problem of delivery 
in situations where words of survivorship are used. This seems to be a mis- 
conception. ‘If the rights of the non contributing party are to be sustained 
on a theory of gift, it is as important to show delivery when he takes as a 
tenant in common as it is when he takes as joint tenant with right of survivor- 
ship. In either case delivery is necessary to show a transaction sufficient to 
create the rights of an owner in the non-contributing party. If his rights 
are to be sustained on a theory of donee beneficiary of a contract a showing 
of delivery is not necessary in either type of situation. For a discussion of 
the theories on which the interest of the non-contributing party can be sup- 
ported see: Rowley, Living Testamentary Dispositions, 3 Cinn, L. Rev. 361 
at 378-389 (1929); The Ohio Rule on Contracts for the Benefit of a Third 
Party, 3 Cinn. L. Rev. 310 (1929); Joint Tenancies in Bank Accounts, 38 
Harv. L. Rev. 243 (1925); Deposit in Name of Depositor and Another. 
48 A.L.R. 189, 66 A.L.R. 881. 
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was presented to it. The case was that of Cleveland Trust Co. 
v.Scobie” decided in 1926, and the only point discussed by the 
court was whether the transaction amounted to a present gift 
of an interest to the noncontributing co-owner of the account. 
The court found a completed gift and held that the noncon- 
tributing co-owner, as survivor, was entitled to the balance of 
the account. In giving the opinion of the court, Judge Allen 
ignored the earlier opinions against the incident of survivor- 
ship and assumed that if the court found a gift of a joint inter- 
est the incident of survivorship would attach to it. No reason 
was offered for the tacit assumption that the problem of recog- 
nition of incident of survivorship is different in cases of real 
property from what it is in cases of joint accounts or other 
personal property. 

Three years later the court held that a succession tax is 
leviable against an interest taken by survivorship in a joint 
bank account.** In reaching this conclusion the court asserted 
that the co-owners of a bank account are “quasi joint tenants,” 
with the right of survivorship. There was no discussion of the 
theory on which this right was recognized and the court simply 
cited the Scobie case to support its conclusion. The case gives 
no indication as to whether the court thought that survivorship 
should be recognized in joint tenancies as well as “quasi joint” 
tenancies. 

About a month later in the case of Jn re Hutchison™ the 
court discussed its recognition of survivorship in a personal 
property situation. In this case the controversy was between 
the widow of James Hutchison and his executor over the 
ownership of certain shares of stock. The shares were evi- 
denced by a certificate in which there was the following own- 
ership clause: “This is to certify that James Hutchison and 
Letitia Hutchison, as tenants in common for their respective 

*1 114 Ohio St. 241, 151 N.E. 373, 48 A.L.R. 182 (1926). 

"2 Tax Comm. v. Hutchison, 120 Ohio St. 361, 166 N.E. 352 (1929); 


and see Tax Comm. v. Reeves, 11 Ohio L. Abs. 154 (1931). 
*8 120 Ohio St. 542, 166 N.E. 687 (1929). 
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lives remainder in whole to their survivor is the owner... .” 


The money for the purchase of this stock was withdrawn by 
James from a joint bank account which he had with his wife. 
From the statement of the case it appeared that James and his 
wife had been married many years; at the time of their mar- 
riage neither had any property, and “their accumulations of 
property of every kind were at all times owned jointly by 
them.” Both the Common Pleas Court and the Court of Ap- 
peals held that the provision for survivorship was ineffective. 
In this they were reversed by the Supreme Court. 

The opinion of the court was given by Chief Justice Mar- 
shall. He found a contract for survivorship between James and 
Letitia, stating: “Inasmuch as the transaction was permitted 
to remain undisturbed for a period of two years before the 
death of James, it must be presumed that Letitia Hutchison 
knew of the use of her funds, and that she was fully consenting 
to the title to the stock being taken as it was in fact taken. The 
contract, therefore, fully meets the requirements of mutual- 
ity.” Having found that the parties intended to contract with 
each other the court then found that the language used by them 
in the certificate was appropriate for “each to make an irrevo- 
cable grant of his undivided one-half interest in the stock to 
the other, to take effect upon the death of either.” This, in 
the court’s opinion, created in each party an undivided one- 
half interest during their joint lives and a remainder in the 
one-half interest of the other. This latter conclusion seems 
unexceptionable if one accepts the court’s finding of a contract 
between the parties. The opinion favorable to the survivor 
might then have been rested on the determination that the 
transaction had created a valid remainder in favor of the sur- 
vivor. Instead the court based the survivor’s right on the 
theory that the incident of survivorship would be recognized 
when created by contract between the parties. This basis for 
the court’s conclusion is difficult to accept for two reasons. 


First, no reason is apparent for requiring a contract between 
the co-owners for the creation of an incident of survivorship. 
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Second, there was no incident of survivorship in the case before 
the court unless it is assumed that a remainder to the survivor 
is the same thing as an incident of survivorship. 

The requirement of a contract between the co-owners cre- 
ating a right of survivorship seems to have originated with.this 
case. A life estate, a fee, a vested remainder, and even a 
tenancy in common is as valid when created by will or gratui- 
tous grant as when created pursuant to a contract. A joint ten- 
ancy or contingent remainder presents no unique problem in 
this regard and a contract should not be essential to its 
validity. No corresponding requirement exists in other juris- 
dictions or in earlier Ohio cases. In the Scobie case** there was 
no contract between the co-owners, the survivor acquired her 
rights as donee and was allowed to take by the incident of 
survivorship. In the earlier case of Jeffers v. Lampson,” 
where, like in the Hutchison case, there was no true incident 
of survivorship, a limitation in favor of the survivor of co- 
owners was regarded as a valid executory limitation even 
though the interests involved were created by the will of the 
father of the co-owners. From the standpoint of social policy 
or of legal theory it is impossible to see how the incident of 
survivorship in the Scobie case or the executory limitation in 
the Jeffers case is more objectionable than similar interests 
created pursuant to an agreement between the co-owners. In 
spite of the court’s theory, it would seem that the real signifi- 
cance of the contract between the co-owners in the Hutchison 
case was with respect to the authority of the husband, James, 
to use funds taken from a joint bank account to create the 
interests in question in the stock. The finding of this authority 
was as important to the creation of a life interest in the wife 
as to the creation of a remainder to her as survivor. After the 


‘* Supra, n. 41. With the Supreme Court’s requirement of a contract 
compare the suggestion of the Court of Appeals that a full power of disposi- 
tion in the co-owners is essential for a valid incident of survivorship; such a 
requirement would seem to be equally unsound. Im re Estate of James Hutchi- 
son, 27 Ohio L.Rep. 628, 6 Ohio L. Abs. 686 (1928). 

#5 19 Ohio St. 101 (1859); and see Taylor v. Foster, 22 Ohio St. 255 
(1871). 
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court found a transaction sufficient to create certain interests 
in the wife, the validity of those interests should have been 
determined without reference to the contract as such. 

The court found that the transaction resulted in a remainder 
in each co-owner conditioned on his surviving the other.” 
Consequently the court’s disposition of the case on a theory of 
an incident of survivorship indicates that the court did not dis- 
tinguish between a joint tenancy in fee with the incident of 
survivorship and an estate to co-owners for their lives with 
remainder in fee to the survivor. It might be pointed out that 
the incident of survivorship in a joint tenancy in fee could not 
be a remainder because it is not preceded by a freehold estate 
of less than a fee. Accordingly it would seem to be much more 
like an executory estate than a remainder.*’ Aside from nomen- 
clature there are distinctions of substance between an incident 
of survivorship and a remainder to the survivor of co-tenants 
for life. A conveyance by a joint tenant of his portion termin- 
ates the incident of survivorship as to that portion of the 
estate.** No such consequence follows a conveyance by a co- 
tenant for life with remainder to survivor. A joint tenant in 
fee can convey a present fee interest in his portion, a co-tenant 

yap P ’ 

for life with remainder to survivor cannot convey a present fee 
and in some jurisdictions he may be able to convey no more 
than a life estate, the contingent remainder being inalienable.” 

4° 'The court said that the remainder in Letitia was vested. It does not 
appear that the decision would have been any different if the court had 
thought that the remainder was contingent but the court’s suggestion that the 
remainder is vested does not accord with the commonly accepted conception 
of a vested remainder. The remainder was not in terms to Letitia but to the 
survivor. During the lives of Letitia and James the survivor was of course 
unascertained and so the limitation in remainder was contingent. See Gray, 
The Rule Against Perpetuities, 3d ed. (1915), Sec. 9. 

*7 A remainder may be preceded only by a life estate or an estate tail. 
Simes, Law of Future Interests (1936) Vol. I, Sec. 54. 

*® Supra, n. 8. 

*® According to the common law contingent remainders were not alien- 


able inter vivos. Simes, op. cit., Vol. II1, Sec. 712. This rule has been 
changed in Ohio by statute. Ohio Probate Code 1932, Sec. 10,512-4; and 
see In re Estate of James Hutchison, 27 Ohio L.Rep. 628; 6 Ohio L. Abs. 


686 (1928). 
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The marketability of the joint tenants’ interests would conse- 
quently be much greater than that of the interests of the co- 
tenants for life. The right of a trustee in bankruptcy or of an 
attaching creditor, rights as to partition, and liability for waste 
differ in the joint tenancy and co-tenancy with remainder to 
survivor.’ Clearly these interests differ in character as well as 
in name and it is unfortunate that the court in the Hutchison 
case felt obliged to justify the right of survivorship. No prob- 
lem of joint tenancy was before the court and the conclusion 
that there was a valid remainder in the survivor was enough 
to distinguish the cases which had dealt with a right of sur- 
vivorship. 

The reasoning of the Hutchison case was not followed by 
the Supreme Court in the next survivorship controversy pre- 
sented to it. In this case, Oleff v. Hodapp,”* the question was 
presented in connection with a joint account where one co- 
owner had murdered the other. The survivor was a donee 
beneficiary of a joint interest in the account and so on the im- 
plications of the Hutchison case would not have been entitled 
to take by survivorship since there was not a contract between 

°°In a joint tenancy a severance of the joint interest will occur when 
there is a transfer to a trustee in bankruptcy or a seizure under execution, 
Tiffany, Real Property (1920), 2d ed., Vol. I, Sec. 639. On the other hand 
the liability of a contingent remainder to claims of creditors will ordinarily 
depend on its alienability. Simes, op. cit., Vol. III, Secs. 736-737. But see 
Ohio Gen. Code, Sec. 11,655 which states that “vested legal interests” are 
subject to execution and thereby impliedly excludes contingent interests. 
Peck v. Chatfield, 24 Ohio App. 176, 156 N.E. 459 (1927). 

A joint tenant is quite commonly given power to compel partition; see 
n. 25, supra. But this is not true with respect to holders of contingent future 
interests. In general see Simes, op. cit., Vol. III, Sec. 665. It has been held 
that the Ohio partition statute, General Code, Sec. 12,026 does not empower 
even a vested remainderman to compel partition. Eber/e v. Gaier, 8g Ohio 
St. 118, 105 N.E. 282 (1913). 

Because of the difference in quantum of estate acts, which if committed 
by a life tenant would constitute waste, may not constitute waste when com- 
mitted by a cotenant in fee. Furthermore, the statutory action for waste given 
to a cotenant is primarily an action for damages; Thompson, Real Property 
(1924), Sec. 1868; whereas a contingent remainderman would probably be 
limited to injunctive relief. Simes, op. cit., Vol. III, Sec. 625. See Ohio 
Gen. Code, Sec. 10,503-23. ’ 

51 129 Ohio St. 432, 195 N.E. 838 (1935). 
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the co-owners for the incident of survivorship. In permitting 
the survivorship the court made no reference to the Hutchison 
case or to the requirement of a contract between the co-owners. 
It based the recognition of survivorship in a joint deposit Sec- 
tion 9648 of the General Code of Ohio. This code section is in 
the division and chapter of the Ohio General Code dealing 
with the organization and powers of building and loan associa- 
tions. There is a similar section pertaining to banks in the chap- 
ter dealing with the powers and duties of the superintendent 
of banks.” Each of these sections authorizes a depository insti- 
tution to pay funds to the survivor of joint depositors when 
the deposit carries a stipulation for a right of survivorship. The 
language of these provisions would seem to indicate that they 
are for the protection of the depository institutions and not 
intended to control the rights of the depositors as against each 
other. This has been the interpretation of the sections made by 
some Ohio judges” but there is some authority in accord with 
the position of the Supreme Court.** On the basis of this opin- 
ion in Oleff v. Hodapp, no inference can be drawn from the 
joint account cases as to the probabilities of recognition of the 
right of survivorship in other situations. 


CONCLUSION 


A co-trusteeship, whether testamentary or non-testament- 
ary, presents a situation in which there is real need for an estate 
with an incident of survivorship. In other situations of co- 
ownership the need is not so pressing but there is a quite com- 
mon desire to create interests with an incident of survivorship. 
Frequently parties who seek to create a joint tenancy merely 
wish to avoid making wills. It is not sufficient to point out that 


°2 Gen. Code, Sec. 710-120. 

°3 In re Estate of Morgan, 28 O.C.A. 222 (1918); and see the dissenting 
opinion of Williams in Oleff v. Hodapp, 129 Ohio St. 432 at 446; see also 
Opinions of the Attorney General for Ohio 1920, p. 479 and 1921, p. 143. 

°4 Bank v. Van Vlack, 310 Ill. 185, 141 N.E. 546 (1923); and see Gors 
v. Huss, 10 Ohio L. Abs. 173 (1931); Re Rehfeld’s Estate, 198 Mich. 249, 
164 N.W. 372 (1917). 
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a will would ordinarily be preferable because of its revocable 
character. To avoid lawyers’ fees, or the cost or delay incident 
to probate, or because of an ill defined dislike of wills, people 
will seek other devices for the passing of ownership on death. 
To a husband and wife whose wealth consists primarily of a 
parcel of real estate, a few securities, or a bank account, a joint 
tenancy may be a fairly satisfactory substitute for a will. But 
whether persons are motivated by a desire to avoid will making 
or by some other reason if it is clear that they intended to 
create an estate with incident of survivorship that intention 
should be respected and made effective unless it contravenes 
some social policy or some legal doctrine which is worth pre- 
serving. Rules of law which serve no purpose other than to 
defeat a legitimate intention of a grantor or testator cannot 
be justified. 

In the survivorship cases which have been presented to it, 
the Ohio Supreme Court has expressed an unreceptive attitude 
toward the incident by survivorship. The opinions in these cases 
have not been supported by convincing reasons, nor are they 
consistent with each other. The early opinions in which ex- 
treme hostility was expressed, evidence a misconception of the 
characteristics and social implications of a joint tenancy. Recent 
opinions have not contained a repudiation of the early opinions 
nor have they offered any satisfactory explanation for the 
apparent lack of consistency between the earlier and later cases. 
In some recent cases where an explanation might have been 
expected none was offered and in one case which did not call 
for any discussion of the incident of survivorship the court 
purported to base a recognition of that incident on a theory 
of contract between the co-owners. This added to the confusion 
because this theory was not consistent with other recent cases 
and because the opinion assumed that there is no difference 
between an incident of survivorship and a remainder to a sur- 
vivor of two tenants in common for life. In the most recent 
case on the problem the Supreme Court based a recognition 
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of this incident on certain statutes relating to banks and building 
and loan associations. The court suggests that these statutes 
were the basis of the first recognition of survivorship in joint 
account situations in former cases but the statutes had not been 
mentioned in those preceding cases. 

No very helpful generalization can be drawn from these 
opinions. On the other hand the decisions, as distinguished 
from the opinions, are consistent with each other. None of the 
decisions is incompatible with the recognition of the estate of 
joint tenancy. All the decisions are in accord with the propo- 


sition generally accepted in other jurisdictions that a tenancy 
in common will be preferred to a joint tenancy as a matter of 
construction, but a joint tenancy, with the incident of survivor- 
ship, will be permitted where it clearly appears that such an 
estate was intended. It would seem desirable for the Ohio 
courts to adopt this proposition. 
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NOTES AND COMMENTS 





AGENCY 


RiGuT oF AN Assistant TO Recover DAMAGES FOR THE NeEc- 

LIGENCE OF THE SERVANT 

The Cloverdale Dairy Co. forbid their employees to hire assistants, 
or to permit outsiders to ride upon their trucks, upon which they had 
painted “‘no riders” signs. One of their drivers, without their knowl- 
edge, employed one Briggs, a minor, to assist him in deliveries. The 
evidence showed that Briggs always got on the truck away from the 
company’s premises, and always left when the company made its route 
inspection. Briggs was injured through the negligence of the driver, 
and he brought a tort action against the Dairy Co. in the Common 
Pleas Court of Belmont County. The trial court excluded evidence 
tending to show plaintiff had knowledge of the defendant’s rules. Judg- 
ment was rendered for the plaintiff. ‘The Court of Appeals affirmed 
the judgment. The Supreme Court held the exclusion of evidence 
reversible error, in that the trial court’s ruling did not allow defendant 
opportunity to show whether plaintiff was the servant of the company 
or of the driver. This, it held, should have been submitted to the jury, 
and the case was reversed and remanded. The Cloverdale Dairy Co. v. 
Briggs, Infant, 131 Ohio St. 261, 2 N.E. (2d) 592, Ohio Bar, June 
8, 1936 (1936). 

According to agency theory, an assistant can hold the master liable 
when the servant had authority, express or implied in fact, to seek aid in 
his work. Cooper v. Lowery, 4 Ga. App. 120, 60 S.E. 1015 (1908); 
Bayne v. Billings, 30 R.I. 53, 73 Atl. 625 (1909); White v. Levi & 
Co., 137 Ga. 269, 73 S.E. 376 (1911); Potter v. Golden Rule Gro- 
cery Co., 169 Tenn. 240, 84 S.W. (2d) 364 (1935). 

Such authority may be implied when an emergency arises that makes 
it necessary in the employer’s interest that his employee have temporary 
assistance. Pennsylvania Co. v. Gallagher, 40 Ohio St. 637, 48 Am. 
Rep. 689 (1884); Hollidge v. Duncan, 199 Mass. 121, 85 N.E. 186, 
17 L.R.A. (N.S.) 982 (1908); Sloan v. Central Iowa R. Co., 62 
Iowa 728, 16 N.W. 331 (1883); L. & N. R. Co. v. Ginley, 100 
Tenn. 472, 45 S.W. 348 (1897); Mechem, Agency, Sec. 306. Where 
the work is arduous but is purely manual and requires no skill or dis- 
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cretion, the power to appoint a subservant may be implied. Levin v. City 
of Omaha, 102 Nebr. 328, 167 N.W. 214 (1918); Williams v. 
Wood, 16 Md. 220 (1860); Eldridge v. Holway, 18 Ill. 446 (1857). 

In the Brigg’s case, the employment of the servant did not carry 
with it any express authority to hire an assistant and the evidence would 
seem to reveal none of the elements necessary to imply an authority. 
In such instances, it has been held that the servant is but the servant 
of the servant and not of the master; and some courts have said that 
the assistant cannot recover from the master for any injury resulting 
from the unauthorized hiring by the servant. James v. Muelhlebach, 
34 Mo. App. 512, (1889); Looney v. Bingham Dairy Co., 75 Utah, 
53, 282 Pac. 1030, 73 A.L.R. 427 (1929); Raible v. Hygienic Ice & 
Refrigerating Co., 119 N.Y.S. 138, 134 App. Div. 705 (1909); 
Driscoll v. Scanlon, 165 Mass. 348, 43 N.E. 100 (1896). 

The only other agency theory which might plausibly be advanced 
on the plaintiff’s behalf is that of estoppel. If the defendant placed his 
servant in such a position that he had the apparent authority to hire an 
assistant, and if the plaintiff, dealing with the servant, reasonably relied 
upon this apparent authority, the employer might justly be estopped from 
denying his liability. In the principal case, however, the plaintiff cannot 
avail himself of this theory, as it appears from the admitted evidence 
that the assistant actually knew there was no authority to appoint a 
sub-servant. 

Discarding the agency theory.for the moment, one might regard 
the plaintiff as a mere third person. If the plaintiff had been the guest 
of the servant, who was driving the master’s car in the course of busi- 
ness, and who had no authority to extend such invitation, the master 
would not be liable to the guest even if the servant were wantonly and 
wilfully negligent. Union Gas & Electric Co. v. Crouch, 123 Ohio 
St. 81, 174 N.E. 6, 33 Ohio L. Rep. 441, 74 A.L.R. 160 (1930). 

If it could be said that the plaintiff assisted with the work, deriving 
no benefit to himself, that is, was a mere volunteer, the courts have held 
the assistant stands sufficiently in the relation of a servant to preclude 
recovery from the master under the fellow-servant doctrine. Mayton v. 
Railroad, 63 Tex. 77, 51 Am. Rep. 637 (1885); New Orleans R. R. 
Co. v. Harrison, 48 Miss. 112, 12 Am. Rep. 356 (1873); Osborne v. 
Knox & Lincoln R. R., 68 Me. 49, 28 Am. Rep. 16 (1877); Flower 
v. Penn. R. R. Co., 69 Pa. St. 210, 8 Am. Rep. 251 (1871). 

Ohio courts, however, hold a mere volunteer not a servant of the 
master, but consider him in the same position as a trespasser, and as 
such, he can recover from the master only for injury wilfully and 
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wantonly inflicted by the servant. General R. Signal Co. v. Valois, 25 
Ohio C.C. (N.S.) 423, 35 Ohio C.D. 302 (1909); Lake Shore & 
M.8S.R. Co. vy. Duer, 21 Ohio C.C. 512, 11 Ohio C.D. 761 (1901); 
Cleveland Terminal & Valley R. R. Co. v. Marsh, 63 Ohio St. 236, 
58 N.E. 821, 52 L.R.A. 142, 9 Am. Neg. Rep. 167, 44 Bull. 343 
(1900); Ohm v. Miller, 31 Ohio App. 446, 167 N.E. 482 (1928). 

But where the assistant, at the request of a servant having no author- 
ity to seek such aid, serves some purpose of his own, as well as assisting 
in the work of the master, he is not a mere volunteer, but neither is he 
a servant of the master. He is considered on the premises by sufferance 
of the master and as such is entitled to be protected against the neg- 
ligence of the owner of the premises or his servants. Cleveland Terminal 
& Valley R. R. Co. v. Marsh, supra; McIntyre Street Railway Co. v. 
Bolton, 43 Ohio St. 224, 1 N.E. 335, 54 Am. Rep. 803 (1885); 
Delivery Co. vy. Callachan, 9 Ohio App. 65, 31 Ohio C.A. 345 
(1917); General R. Signal Co. v. Valois, supra. 

The facts in the principal case might conceivably be brought under 
this latter doctrine, as the plaintiff served both his own purpose and that 
of the master. Following the Marsh case, supra, the assistant could thus 
recover, not on the basis that he was a servant, but on the ground that 
he was a third person to whom the master was liable for the negligence 
of his servants. 

As to the ruling on the exclusion of evidence, if the trial court’s 
decision was based on the authority implied in fact of the driver to 
appoint an assistant, the court was correct in excluding evidence that 
Briggs had knowledge of the rules of the company, as this would be 
irrelevant; and the Supreme Court erred in its reversal of the decision. 
In view of that evidence which was admitted this theory would seem un- 
tenable, however, as against the weight of evidence. If recovery was 
allowed on the basis of apparent authority to hire an assistant, which 
authority was relied on, so as to create an estoppel, the Supreme Court 
was correct in holding the exclusion of the evidence to be reversible 
error as this evidence would have helped disprove the essential element 
of reliance. Finally, if judgment was rendered for the plaintiff on the 
ground that he was a third person, the decision of the trial court should 
have been sustained. 

Unfortunately, the opinion of the Supreme Court cites no authority 
and gives no indication of which view was adopted. Since the reversal 
can only be supported on the theory of estoppel, this would seem the most 
plausible explanation of its ruling. HELEN BLANK. 
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EVIDENCE 


ADMISSIBILITY OF EvipDENCE OBTAINED BY ILLEGAL SEARCH 

AND SEIZURE 

The recent Ohio case of State v. Lindway’ again brings to the 
front a question upon which courts have fluctuated from the time of 
Boyd v. U. S.° and upon which there is a diversity of opinion among 
text and writers of law review articles. This question is that of the 
admissibility of evidence obtained by illegal search and seizure.* 

It was a generally recognized common law rule that any evidence 
which is competent, material and relevant and which is not barred ly 
any special rule of evidence will be admissible and the courts will not 
inquire into the manner in which the evidence was obtained.* This rule 
was first questioned in the Boyd case. Since that time, though with a 
temporary change of heart in Adams v. New York,’ the Supreme Court 
of the United States has held that when evidence is obtained by an 
illegal search and seizure, its use will be in violation of the fourth 
amendment and it is therefore inadmissible.° In some of its later opin- 
ions the Supreme Court of the United States has held that the use of such 
evidence is a violation of both the fourth and fifth amendments.’ 

The state courts have been greatly influenced by the United States 
Supreme Court’s decisions and by the popular prejudice against search 
and seizure under the eighteenth amendment. In 1920 three states at 
the most followed the Federal rule,” today there are eighteen states 

+131 Ohio St. 166, 2 N.E. (2d) 255, 5 Ohio Op. 538 (1936). 

* 116 U.S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746 (1886). 

* For some general review of cases and the problem involved, see 23 Mich. 
L. Rev. 748, 13 Minn. L. Rev. 1, 24 A.L.R. 1408, 32 A.L.R. 408, 41 
A.L.R. 1145, 52 A.L.R. 477, 88 A.L.R. 348, 34 Harv. L. Rev. 361. 

* Wigmore, Evidence, Sec. 2183, Shields v. State, 104 Ala. 35, 16 So. 85 
(1893); State v. Flynn, 36 N.H. 64 (1868); Commonwealth v. Dana, 2 
Metc. (Mass.) 329 (1841); Cohn v. State, 120 Tenn. 61, 109 S.W. 1149 
(1908); Cluett v. Rosenthal, 100 Mich., 193, 58 N.W. i009 (1894). 

° 24 Sup. Ct. 372, 192 U.S. 585, 48 L. Ed. 575 (1904) affirming 176 
N.Y. 351, 68 N.E. 636, 63 L.R.A. 406, 98 Am. St. Rep. 675 (1903). 

° Weeks v. U.S., 34 Sup. Ct. 341, 232 U.S. 383, 58 L. Ed. 652 (1914). 

" Gouled v. U. S., 255 U.S. 298, 41 Sup. Ct. 261 (1921); Amos v. 
U.S., 255 U.S. 313, 41 Sup. Ct. 266 (1921); 25 Col. L. Rev. 11. 

* Mich., People v. Marxhausen (1919) 204 Mich. 559; 171 N.W. 557 
Ky., Youman v. Commonwealth (1920) 189 Ky. 152, 224 S.W. 860, 13 
A.L.R. 1303; Vermont, perhaps. See State v. Slaymon, 73 Vt. 212, 62 Atl. 
37 (1901). However, the recent case of State v. Story (1932) 104 Vt. 379, 
160 Atl. 257, reargument denied 104 Vt. 411, 160 Atl. 747 says State v. 
Suiter (1906) 78 Vt. 391, 63 Atl. 182, and State v. Barr (1905) 78 Vt. 
97, 62 Atl. 93, had the effect of over-ruling State v. Slaymon, supra, 52 
A.L.R. 477 states that only six states originally followed the Federal rule. 
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following this rule.’ Twenty-seven states follow the common law rule 
of admissibility.*° Maryland is difficult to classify."* In Rhode Island 


® Florida, Atz v. Andrews (1922) 84 Fla. 43, 94 So. 329; Idaho, State v. 
Arregui (1927) 44 Ida. 43, 254 Pac. 788; Illinois, People v. Castree (1924) 
311 Ill. 392, 143 N.E. 112; Indiana, Callendar v. State (1922) 136 N.E. 
10, rehearing (1923) 193 Ind. g1, 138 N.E. 817; Ky., Yousman v. Com- 
monwealth (1920) 189 Ky. 152, 224 S.W. 860, 13 A.L.R. 1303; Michi- 
gan, People v. Mitroff (1925) 231 Mich. 661, 204 N.W. 726; Mississippi, 
Williams v. State (1922) 129 Miss. 469, 92 So. 584. This state held a 
statute, Miss. Law C. 244 par. 3, abolishing the federal rule and adopting the 
orthodox rule in liquor cases as unconstitutional in Orick v. State, 140 Miss. 
184, 105 So. 465 (1925); Missouri, State v. Owens (1924) 302 Mo. 348, 
259 S.W. 100; Montana, State ex rel. King v. Dist. Ct. (1924) 70 Mont. 
191, 224 Pac. 862; Oklahoma, Gore v. State (1923) 24 Okla. Crim. Rep. 
394, 218 Pac. 545; Oregon, State v. McDaniel (1925) 231 Pac. 965, affirmed 
(1925) 115 Oreg. 187, 237 Pac. 373; South Dakota, State v. Gooder (1931) 
57 S. D. 619, 234 N.W. 610; Tennessee, Hampton v. State (1923) 148 
Tenn. 155, 252 S.W. 1007; Texas, this state after many years of following 
the orthodox rule, by statute, Sec. 1, c. 49, Acts of 39th leg. (1925), Article 
727A, Tex. Code Crim. adopted the Federal rule which was followed in 
Odenthal v. State (Tex. Crim. App. 1927) 290 S.W. 743; see 5 Tex. L.R. 
424 (1927); Washington, State v. Buckley (1927) 145 Wash. 87, 258 Pac. 
1030; West Virginia, State v. Wills (1922) 91 W. Va. 659, 114 S.E. 261; 
Wisconsin, Hoyer v. State (1923) 180 Wis. 407, 193 N.W. 89, 27 A.L.R. 
73; Wyoming, Wiggin v. State (1922) 28 Wyo. 480, 206 Pac. 373. 

‘© Alabama, Shields v. State (1893) 104 Ala. 35, 16 So. 85, 53 Am. St. 
Rep. 17, 9 Am. Crim. Rep. 149; Arkansas, Starchman v. State (1896) 62 
Ark. 538, 36 S.W. 940; California, People v. Mayen (1922) 188 Cal. 237, 
205 Pac. 435; Colorado, Roberts v. People (1926) 78 Colo. 555, 243 Pac. 
544; Connecticut, State v. Reynolds (1924) 101 Conn. 224, 195 Atl. 636; 
Delaware, State v. Chuchola (1922) 32 Dela. 133, 120 Atl. 212. This was a 
case of contraband; Georgia, Williams v. State (1897) 100 Ga. 511, 28 S.E. 
624, 39 L.R.A. 269. Originally Georgia had the theory that evidence taken 
from illegal search of person was inadmissible. Wright v. State (1911), 9 Ga. 
App. 266, 70 S.E. 1126. This was overruled by Calhoun v. State (1916) 
144 Ga. 679, 87 S.E. 893; lowa, State v. Lozier (1925) 200 la. 652, 204 
N.W. 256; Kansas, State v. Miller (1901) 63 Kans. 62, 64 Pac. 1033; 
Louisiana, State v. Zeblit (1922) 152 La. 594, 93 So. 912; Maine, State v. 
Plankett (1874) 64 Me. 534; Maassachusetts, Commonwealth v. Mercier, 257 
Mass. 353, 153 N.E. 834; Minnesota, State v. Hoyle (1906) 98 Minn. 
254, 107 N. W. 1130; Nebraska, Billings v. State (1923) 191 N.W. 721, 
‘109 Neb. 596; Nevada, State v. Chin Gin (1924) 47 Nev. 431, 224 Pac. 
798; New Hampshire, State v. Ogelus (1919) 79 N.H. 241, 107 Atl. 314; 
New Jersey, State v. Gould (1923) 99 N.J.L. 17, 122 Atl. 596; New Mex- 
ico, State v. Dillon (1929) 34 N.M. 366, 281 Pac. 474; New York, People 
v. Defore (1926) 242 N.Y. 13, 150 N.E. 585; North Carolina, State v 
Wallace (1913) 162 N.C. 622, 78 S.E. 1, Ann. Cas. 1915B, 423; North 
Dakota, State v. Lacy (1927) 55 N.D. 83, 212 N.W. 442; Ohio, State v. 
Lindway, 131 Ohio St. 166, 2 N.E. (2d) 255; Pennsylvania, Common- 
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and Arizona the question remains open."’ A slight turning back toward 
the orthodox view is seen in the recent Ohio case** and in Vermont’s 
definite stand.’* Even the Federal Court in Olmstead v. United States*® 
has put a definite limit on its doctrine by stating that the only evidence 
obtained by illegal methods that will be inadmissible is that obtained in 
violation of a constitutional provision and not that obtained in violation 
of a state statute. The Federal doctrine is also limited by the rule that 
there must be a motion to suppress the evidence before trial or the evi- 
dence will be admissible.*® Not all the states following the Federal rule 
apply this doctrine."’ A further limitation on the Federal rule is that 
only evidence obtained illegally by Federal officers will be barred, not 
that obtained by state officers or private persons.” Since the state con- 
wealth v. Dabbierio (1927) 290 Pa. St. 174. 138 Atl. 679. It is not certain 
that Pennsylvania should be placed in this class. This case merely said the 
use of evidence illegally obtained did not violate the self-incrimination clause 
of the Pennsylvania Constitution. It left the point undecided as to whether 
use of such evidence violated the illegal search and seizure clause; South Caro- 
lina, State v. Campbell (1925) 131 S.C. 357, 127 S.E. 439; Utah, State 
v. Aime (1923) 62 Utah 476, 220 Pac. 704; Vermont, State v. Stacy (1932) 
104 Vt. 379, 160 Atl. 257, reargument denied, 104 Vt. 411, 160 Atl. 747. 

't The reason for this is that in 1929, Maryland passed a law adopting 
the federal rule as to misdemeanors, Sec. 4A of Art. 35 of code, Ch. 194 Pub. 
Gen. Laws of Maryland (1929) ; Gorman v. State (1932) 161 Md. 700, 158 
Atl. 903 applies this statute in a misdemeanor case. However in Zukowski v. 
State (1934) 175 Atl. 595 the court said in the absence of statute they would 
apply the orthodox view of admissibility. 

12 The nearest cases are State v. Chester (1925) 46 R.I. 485, 129 Atl. 
596, and Adkins v. State, 28 Pac. (2d) 612, 42 Ariz. 534 (1934). In both 
of these cases the searches were held lawful. 

8 See note 10, supra. 

# See note 8, supra. 

277 U.S. 438, 48 Sup. Ct. 564, 72 L.Ed. 944 (1928). No case has 
been found dealing with the violation of a national statute distinct from the 
constitution. 

‘6 See note 6, supra. However in certain exceptional cases as where de- 
fendant did not know that illegally obtained evidence was to be used against 
him, such a motion was held unnecessary; Amos v. U. S., 255 U.S. 313, 41 
Sup. Ct. 266, 65 L. Ed. 654 (1920); Gouled v. United States, 255 U.S. 
298, 41 Sup. Ct. 261, 65 L. Ed. 647 (1926). 

7 Griffin v. Commonwealth (1925) 209 Ky. 143, 272 S.W. 403; Kit- 
lein v. State (1925) Okla. Crim. Rep. 235 Pac. 625. As to necessity of 
such a motive see 1 U. of Chi. L. Rev. 120. 

18 Bordeau v. McDonald, 256 U.S. 465, 41 Sup. Ct. 574, 65 L. Ed. 
1054 (1926). However if state officers obtain such evidence at request of 
federal officers so that they are in reality agents of federal officers such evi- 
dence will be barred. Gambino v. United States, 275 U.S. 310, 48 Sup. Ct. 
137 (1927). See note in 8 Boston U. L. Rev. 139, 16 Cal. L. Rev. 246, 28 
Cal. L. Rev. 511, 23 Ill. L. Rev. 78, 12 Minn. L. Rev. 424, 6 Tex. L. Rev. 
390, 37 Yale L. J. 784. 
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stitutional limits do not apply to Federal officers, it seems that evidence 
obtained illegally by Federal officers is admissible in state courts,’ 
Another limitation is that it must be a violation of defendant’s constitu- 
tional rights, not a third party’s. That is, evidence illegally taken from 
A can be used against B.*° Further an interest in either the property 
seized or property searched is required.*” *° 

The question of admissibility of illegally obtained evidence has been 
the subject of a diversity of both opinion and theory in the State of Ohio, 
The first Supreme Court case of any significance was Ciano v. State.’ 
This indicates that evidence is admissible though illegally obtained 
where there is no objection until trial. However, the court seems to say 
that if evidence were illegally taken and a motion to suppress such evi- 
dence was made before trial, the motion would be granted and the evi- 
dence would be inadmissible. The next cases were those of Rosanshi v. 
State** 
fide dwelling, contraband taken by illegal seizure may be admitted in 


and Sabo v. State.*” They held that if a residence is not a bona 


evidence regardless of a motion to suppress. ‘These cases have caused 
some writers to classify Ohio as taking a middle ground on this question, 
viz; the contraband theory.** The contraband theory as such has re- 
ceived little support elsewhere nor does it seem to be relied upon in later 
Ohio cases. In Porello v. State,” the court, though holding the search 
lawful, said, “While there is some conflict in the question of returning 
evidence secured by a search without the issue of a warrant, the courts of 
twenty-eight states, including Ohio, hold that such evidence is admis- 
sible.” Then in Nicholas v. Cleveland** and Browning v. Cleveland” 
the court held non-contraband property seized by illegal search to be 


' Walters v. Commonwealth, 199 Ky. 182, 250 S.W. 839 (1923). This 
case declared that the evidence to be admissible must be procured under a valid 
federal warrant though such warrant was invalid in the state. 

2° Holt v. United States, 42 Fed. (2d) 103 (C.C.A. 6th 1930); Kelly 
v. United States, 61 Fed. (2d) 843 (C.C.A. 8th 1932); State v. Laundy, 103 
Oreg. 443, 498, 204 Pac. 958, 206 Pac. 290 (1922); 17 Minn. L.Rev. 561 
(1933). ' 

*1 Alvau v. United States (C.C.A. gth 1929), 33 Fed. (2d) 467. See 17 
Minn. L.Rev. 551 as to amount of interest required. 

*2 For material on the limitations and ramifications on the federal doc- 
trine and for review of the federal cases see 34 Harv. L.Rev. 673, 694, 7 
Minn. L.Rev. 152, 36 Yale L. J. 536. 

73-105 Ohio St. 229, 137 N.E. 11 (1922). 

24 106 Ohio St. 442, 140 N.E. 370 (1922 

2° 108 Ohio St. 200, 140 N.E. 499 (1923). 

“° See Law Rev. Art. cited in note 3, supra. 

*7 121 Ohio St. 280, 168 N.F. 135 (1929). 

28 -y25 Ohio St. 474, 182 N.E. 26 (1932). 

29 126 Ohio St. 285 (1933). 
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inadmissible when there was a motion to suppress the evidence before 
trial. Lastly, in the recent case of State v. Lindway,** the court de- 
liberately took the view that all evidence, contraband or non-contraband, 
is admissible though obtained by illegal search and seizure. 

It is quite understandable that there should be this diversity of 
opinion both among the states and in one particular state for there is 
much to be said on both sides of this question. The decision must rest 
upon what is the best public policy. Are we going to let officers of the 
law have an unlimited freedom subject only to the action of trespass 
against them if they violate the constitutional provisions of unreasonable 
search and seizure? Or, are we, in order to prevent any interference 
with such constitutional guarantee, going to throw aside convicting evi- 
dence and let obvious criminals go free because an officer has blundered? 

There is nothing conclusive in the rationalization of either of these 
views, though the argument in favor of admitting such evidence seems 
to be somewhat stronger. 

Those who favor the Federal rule claim that if such evidence is 
received by the courts, the fourth amendment will be practically nulli- 
fied, since the admission of such evidence will encourage officers of the 
law to violate the homes of our citizens without reasonable suspicion, 
thus leaving our citizens subject to an autocratic official body that knows 
no limits.** They add that the action of trespass against the officer is 
not adequate.** Therefore to uphold the fourth amendment such evi- 
dence will not be received. Furthermore those maintaining this view 
say that the admission of such evidence is also a violation of the fifth 
amendment against self incrimination.** The defendant could not be 
compelled to testify as to such evidence or produce such evidence by a 
duces tecum because it would be self-incriminating and so if the evi- 
dence is illegally taken it amounts to self-incrimination. Writers main- 
tain that the fourth and fifth amendments overlap if not in history at 
least in spirit.** 

On the other hand courts which uphold the common law or ortho- 
dox view of admitting such evidence and which are supported by the 
writings of Wigmore®’ take the practical view that the fourth amend- 
ment says nothing about evidence, that it is merely a check on the legis- 

°° See note 1, supra. 

*1 See any of the cases in note 9, supra; 8 Am. Bar. Ass. J. 646, 22 Ky. 
L.J. 63, 62 Cent. L.J. 392, 25 Col. L. Rev. 11, 3 Oreg. L. Rev. 323. 

8? Law Rev. Art. materials in note 32, supra, and 13 Minn. L.Rev. 1, 
15; 43 Yale L.J. 897. 

‘S See note 7, supra, and note 34, infra. 

‘#25 Col. L. Rev. 11, 34 Harv. L. Rev. 361. 

*° 4 Wigmore, Evidence Sec. 2183, 8 Am. Bar Assn. J. 479. 
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lature so that that body may never declare an illegal official invasion 
Wigmore and others demon- 


6 


of private rights not to be a trespass.* 
strate that the fourth and fifth amendments arose at entirely different 
times and in no way overlap.*’ The fifth amendment only applies to 
testimony by compulsion of legal process. ‘“Witness” is the keyword of 
this amendment.** It does not say evidence will not be admissible 
because it is incriminating or if it is taken from the defendant but only 
if defendant is forced to say or do something by way of testimonial com- 
pulsion.*® They point out that the motion to suppress rule of the federal 
court does not do away with a collateral issue because it is collateral no 
matter when presented and that if such evidence is inadmissible as in 
violation of the Constitution at one time, it should be at all times.*° 
Constitutional rights are not lost by failure to object at a proper time. 
This view concludes with the practical argument that it is no way to 
aid society by letting both the criminal and trespassing officer go. In- 
stead both should be punished.*’ There is the civil remedy of trespass 
against the invading officer.** 

In the case of State v. Lindway* the officers found in their illegal 
search two shotguns, three revolvers, and a rifle, some loaded, some not. 
They also found a quantity of all sorts of ammunition, a tear gas pistol, 
and two completed bombs having a nitroglycerine content of 23%. 
Here was a veritable arsenal. In such a situation few people would 
think that the accused should escape because the officers have erred. 
Society is united in condemning the acts of the accused. There is no 
feeling that the offense is a minor one or that there is no moral wrong. 
With the repeal of the eighteenth amendment and with future cases 
more likely to be those involving offenses almost universally condemned, 
it seems likely that the stronger sentiment will favor admissibility of 
such evidence. So it is not unlikely that many state courts which once 
held the evidence admissible will return to their former position. The 
principal case presents a sound and healthy attitude. 

; Justin H. FoLKerTu. 


*6 19 Ill. L. Rev. 303. 

‘7 See notes 36 and 37, supra, 31 Yale L.J. 518, 8 Corn. L. Quart. 76. 

** Cardozo, J., in People v. Defore, 242 N.Y. 13, 27 (1926) quoting 
from Baker, J., in Haywood v. United States, 266 Fed. 795, 802 (1920). 

39 4 Wigmore Evidence, Secs. 2263, 2264. 

#9 See note 36, supra. 

*! See note 36, supra. 

19 Ill. L. Rev. 303, 8 Corn. L. Quart. 76. The American Guaranty 
Co. v. McNiece, et. al. (1924); 11 Ohio St. 532, 146 N.E. 77. 

** See note I, supra. 


— 
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Warver oF Docror-Patientr PRiviLEGE By Wipow OF 

PATIENT 

Ernest Warnke, an employee of the McDonough Motors, Inc., was 
alleged to have sustained internal injuries while engaged in moving a 
large safe pursuant to his employment on February 14, 1931, resulting 
in his death August 9, 1932. The Industrial Commission of Ohio 
denied the widow compensation under the Workmen’s Compensation 
Act. She then instituted this action at the trial of which she introduced 
the testimony of the attending physician concerning the physical condi- 
tion of the decedent both before and after the accident. The Industrial 
Commission objected to the admission of such testimony on the ground 
that the information received by the physician was in the nature of a 
privileged communication and not admissible under Section 11494 Gen. 
Code. The evidence was admitted and the widow obtained judgment. 
On appeal it was held that the widow could waive the statutory priv- 
ilege and the judgment was affirmed. IJmdustrial Commission v. 
Warnke, 131 Ohio St. 140, 2 N.E. (2d) 248, 5 Ohio Op. 505 
(1936). 

As a general rule “all facts having rational probative value are 
admissible unless some specific rule forbids.”* One of these specific rules 
that cut down on admissibility of relevant evidence is that of privilege. 
Wigmore states that to constitute a privilege four things are necessary. 
(1) The communication must originate in confidence. (2) Confidence 
must be essential to the relation. (3) The relation must be one to be 
fostered. (4) The benefit obtained by the secrecy must be greater than 
the harm done by the exclusion of relevant testimony.’ In the physician- 
patient privilege the second requirement is clearly not met and there is 
good reason to believe the same about the fourth.* 

There is no physician-patient privilege at common law* but nearly 
three-fourths of the states provide for such a privilege by statute.° The 
privilege is that of the patient and the physician must testify if the 
patient is willing for him to do so.° In fact the use of the term “privi- 

* Wigmore on Evidence, Second Ed. sec. 10. 

* Wigmore on Evidence, supra, sec. 2285. 

* Wigmore on Evidence, supra, sec. 2380 

* Bozicevich v. Kenilworth Mercantile Co., 58 Utah 458, 199 Pac. 406 
(1921); Towles v. McCurdy, 163 Ind. 12, 71 N.E. 129 (1904); Wigmore 
on Evidence, supra, sec. 2380; 31 A.L.R. 168. 

’ Wigmore cites the statutes of thirty-one states, District of Columbia, 
Hawaii, Porto Rico, Alaska, and the Philippine Islands. Wigmore on Evi- 
dence, supra, note to sec. 2380. 

® Hirschberg v. Southern Pacific Co., 183 Pac. 141 (1919); Trieder v. 
New York and Queen County Railway Co., 149 App. D. 804, 134 N.Y.S. 
267 (1912); Parker v. Parker, 78 Nebr. 535, 111 N.W. 119 (1907). 
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lege” carries with it the power to elect whether to permit the testimony 
or not.’ If the law made the doctor incompetent it would be a dis- 
qualification and not a privilege. 

It is consistently held that the patient may waive the privilege.* 
Some state statutes expressly permit the patient to waive it” but even 
where the statute is mandatory in terms, making no express provision 
for waiver, the patient is permitted to waive the privilege.*® There is no 
such unanimity as to whether or not those who stand in his place may 
waive it. The different wording of the various statutes explains in part 
the difference of opinion in the several jurisdictions. For example, the 
Missouri statute provides that a physician shall be incompetent to 
testify H ss 
physician cannot without the consent of his patient testify in a civil 


the California statute, before amendment, provided that a 


action as to information received, etc.;** the early New York statute 
provided that a physician should not testify unless there was an express 
waiver by the patient.’* Most statutes are variations of the above. 
Courts differ as to the interpretation of statutes which are substan- 
tially the same. The absolute type of statute providing that a physician 
shall not testify or is incompetent to testify, and making no provision 
for waiver, was passed in Indiana,’* Missouri,’? Michigan’® and Wis- 


* Thompson v. Ish, 99 Mo. 160, 17 Am. St. Rep. 552 (1889). 

* Olson v. Court of Honor, 100 Minn. 117, 117 Am. St. Rep. 676, 110 
N.W. 374 (1907); National Annuity Assn. v. McCall, 103 Ark. 201, 146 
S.W. 125 (1912); Harrison v. Sutter St. Railway Co., 116 Cal. 156, 47 Pac. 
1019 (1897); Auld v. Cathro, 20 N.D. 461, 128 N.W. 1025 (1910). 

® Olson v. Court of Honor, supra; Harrison v. Sutter St. Railway Co., 
supra; Denning v. Butcher, 91 la. 425, 59 N.W. 69 (1894). 

 Groll v. Tower, 85 Mo. 249, 55 Am. Rep. 358 (1884); Fraser v. 
Jennison, 42 Mich. 206, 3 N.W. 882 (1879); Penn Mutual Life Ins. Co. 
v. Wiler, 100 Ind. 92, 50 Am. Rep. 769 (1884); Morris v. Morris, 119 Ind. 
341, 21 N.E. 918 (1889). In Thompson v. Ish, supra, it was said, ““Notwith- 
standing, our statute provides for no exception, still it deals with a privilege, 
and it must be taken as established law that the privilege may be waived by 
the patient; and we have held that it may be waived by the representative.” 

* Mo. Rev. St. 1879, sec. 4017 interpreted in Groll v. Tower, supra, 
note 10 and Thompson v. Ish, supra, note 7 

2 California C.C.P. 1872, sec. 1881 interpreted in Harrison v. Sutter 
Street Railway Co., supra, note 8. 

‘8 New York Code Civil Procedure sec 834 interpreted in Westover v. 
Aetna Life Ins. Co., 99 N.Y. 56, 52 Am. Rep. 1, 1 N.E. 104 (1885). 

'* Indiana Rev. St. 1881, sec. 497 interpreted in Penn Mutual Life Ins. 
Co. v. Wiler, supra, note 10. 

15 Mo. Rev. St., supra, note Il. 

‘6 Mich. Comp. Laws 5943 interpreted in Fraser v. Jennison, supra, 


note IO. 
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consin.’* Indiana and Missouri have steadily held that although no 
waiver is mentioned, the patient and his personal representative may 
waive the privilege as a privilege of necessity denotes the power to 
waive.” Michigan early adopted the same view’® but in a later case the 


court asserted that the privilege was personal to the patient.*” Such an 
assertion was unnecessary for the decision as the question was merely 
whether the physician could waive the privilege.** Later an amendment 
to the statute provided that in a probate issue the heirs at law shall be 
deemed personal representatives of the patient for purposes of waiving the 


statute.“” Wisconsin early adopted the opposite view and held the priv- 
ilege to be personal to the patient.** A statutory change later permitted 
waiver by the personal representative of the patient.“* “The Arkansas 
statute reads as though the privilege belongs to the physician but the 
court has interpreted the statute to mean that the privilege is that of the 
patient and waiver is possible by the patient or if he is dead by his per- 
sonal representative.” 

The most common type of statute provides that the physician can- 
not testify without the consent of the patient. Nearly all-states having 
such statutes permit waiver of the privilege by the representative of the 
patient."” A very few of these states have held the privilege to be per- 
sonal to the patient. North Dakota has steadily so held.*’ California 

‘7 Wisconsin St. 1898 sec. 4075 interpreted in Jv Re Will of Hunt, 122 
Wis. 460, 100 N.W. 874. 

18 Groll v. Tower, s supra, note 10; Thompson v. Ish, supra, note 7; The 
Masonic Mutual Romepe Assn. v. Beck, 77 Ind. 203, 40 Am. Rep. 295 
(1881); Penn Mutual Life Ins. Co. v. Wiler, supra, note 10; Morris v. 
Morris, supra, note 10. 

'’ Fraser v. Jennison, 42 Mich. 206, 3 N.W. 882 (1879). 

*° Storrs v. Scougale, 48 Mich. 387, 12 N.W. 502 (1882). 

5 ALR. 168. 


“° Mich. 5 How. Stat. Be ) sec. 12826. See In Re Oldenberg, 177 
Mich. 150, 142 N.W. 107 © (1913). 
‘In Re Will of Hunt, 122 Wis. 460, 100 N.W. 874 (1904); Casson v. 


Schoenfeld, 166 Wis ol, 166 N. W. 23 (1918); Maine v. Maryland Casu- 
ty Co., 172 Wis. 350, 178 N.W. 749 (1920). 

*4 Estate of Gallun, 215 Wis. 314 (1934). 

*° National Annuity Assn. v. McCall, 103 Ark. 201, 146 S.W. 125 
(1912). 

*° Denning v. Butcher, 91 la. 425, 59 N.W. 69 (1894); Winters v. 
Winters, 102 la. 53, 71 N.W. 184 (1897); Olson v. Court of Honor 
(Minn.), upra note 8; Schornic kv. Schornick, 220 Pac. 397, Ariz. (1923); 
Fish v. Poorman, 85 Kan. 237, 116 Pac. 898 (1911); Flack v. Brewster, 
107 Kan. 63, 190 Pac. 616 (1920); Parker v. Parker, 78 Nebr. 535, 111 
N.W. 119 (1907); Grieve v. Howard, 54 Utah 225, 180 Pac. 423 (1919). 

*7 Auld v. Cathro, 20 N.D. 461, 128 N.W. 1025 (1910). 
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early adopted this view because of the belief that its statute was similar 
to the New York statute when in reality the two were different.” 
Later a statute was passed changing the rule in California and bringing 
it in line with the majority.*” The Mississippi statute provides that a 
physician shall not testify except at the instance of his patient.*° Under 
this statute Mississippi holds that the privilege is personal with the 
patient.” 

Formerly the New York statute provided that the physician could 
not testify unless there was an express waiver by the patient. Under 
this statute it is more difficult to permit the representative to waive the 
privilege and New York early came to the conclusion that the privilege 
was personal.**” This was changed in 1893 by statutory modification 
expressly permitting waiver by the representative of the patient.** 

A fourth type of statute is in force in Ohio and Wyoming.** The 
Ohio statute provides, ““The following persons shall not testify in certain 
respects: ——a physician, concerning a communication made to him by 
his patient in that relation, or his advice to his patient. But the attorney 
or physician may testify by express consent of the client or patient; and if 
the client or patient voluntarily testifies, the attorney or physician may 
be compelled to testify on the same subject.”*’ It was held in Swetland 
v. Miles that the privilege is personal to the patient and that it can not 
be waived by the personal representative or heir because when certain 
exceptions to a statute are named they are exclusive and others may 
not be read in by the court.*® The majority of the court in the principal 
case holds that the statute in listing the two exceptions implied that the 
patient would be alive and is silent as to the result if he were dead. 
This reasoning seems open to question. A comparison of the Ohio 
statute with other statutes shows that while some of them do not men- 
tion waiver and others expressly provide for waiver by the patient, the 

*8 Harrison v. Sutter Street Railway Co., 116 Cal. 156, 47 Pac. 1019 
(1897). 

29 Cal. St. 1933 c. 536. 

8° Miss. Code 1906, sec. 3695. 

31 McCaw v. Turner, 126 Miss. 260, 88 So. 705 (1921). 

32 Westover v. Aetna Life Ins. Co., 99 N.Y. 56, 52 Am. Rep. 1, 1 N.E. 
104 (1885); Renihan v. Dennin, 103 N.Y. 573, 57 Am. Rep. 770, 9 N.E. 
320 (1886). 

33 Code of Civil Procedure, Sec. 834; Pringle v. Burroughs, 70 App. 
Div. 12, 74 N.Y. Supp. 1055 (1902); Appeal, 100 App. Div. 366, g1 N.Y. 
Supp. 750 (1905); Affirmed, 185 N.Y. 375, 78 N.E. 150 (1906). 

84 Ohio Gen. Code 11494; Wyoming Rev. Stats. 1931, sec. 89-1703-C 
St. 1920 sec. 5806. 

35 Ohio Gen. Code, sec. 11494. 

36 Swetland v. Miles, 101 Ohio St. 501, 130 N.E. 22 (1920). 
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Ohio statute expressly names two instances in which the patient may 
waive the privilege. It is difficult to reconcile the holding that the 
widow could waive the privilege with the peculiar terms of the Ohio 
statute. If other exceptions were intended it would seem that they 
would have been specifically stated. The majority opinion in the prin- 
cipal ease reaches a desirable result from a social standpoint, but the rea- 
soning seems strained. 
Carv R. BuLLock. 


LEASES 


Rea Properry—LeEasEs—ACKNOWLEDGMENT OF LEAsSE— 

ATTACHMENT OF CERTIFICATE OF ACKNOWLEDGMENT 

A lease agreement was typewritten upon ten separate pages and 
firmly bound and fastened together by brass rivets. It was contended 
that the lease agreement was ineffective to convey the leasehold estate 
recited in the agreement because the acknowledgment was upon a sepa- 
rate page, contrary to the requirements of Section 8510, Gen. Code. 
This section provides that a qualified officer “shall certify the acknowl- 
edgment on the same sheet on which the instrument is written or printed, 
and subscribe his name thereto.” 
certificate of acknowledgment appeared on the ninth page of the instru- 


In this lease, the beginning of the 


ment following part of a sentence of the lease and the signatures of the 
parties and witnesses. The remaining portion of the certificate of ac- 
knowledgment with the notary’s signature appeared on the tenth and 
last sheet. Held, that the instrument in question constituted a valid lease. 
Rollman & Sons Co. v. The Alaska Realty Co., 52 Ohio App. 166, 4 
Ohio Op. 386 (1936). 

It was the opinion of the court that the object of Section 8510 is to 
prevent mistake and fraud, and to give greater certainty to titles within 
the state. The court placed considerable emphasis upon the fashion in 
which the ten sheets comprising the instrument were bound together by 
brass rivets, so constructed that when once drawn through the paper and 
compressed they presented a fastening which must be destroyed if re- 
moved and which could not be detached without leaving evidence of 
mutilation. The court also emphasized the fact that a page could not 
be inserted in the collection without first removing the rivets and re- 


“one instrument of ten pages.” 


ferred to these sheets as forming 
One of the earliest cases in point is Winkler v. Higgins, 9 Ohio St. 


599 (1859). In that case the court held that a certificate of acknowl- 
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edgment written upon a separate strip of paper attached to the deed 
by a wafer bearing the official’s seal was not a compliance with the 
statute. The court expressed apprehension at the possibility of fraud if 
such a practice were permitted, because of the ease with which such a 
certificate of acknowledgment might be removed from one instrument 
and attached to others. There was apparently no evidence of actual 
fraud in the case. 

In the case of Norman v. Shepherd, 38 Ohio St. 320 (1882), a 
mortgage deed written upon two separate sheets of paper, attached by 
two brass paper-fastenings, the first page containing the granting clause 
and the description of the property, and the second sheet containing the 
testatum clause, the signature of the parties, and the certificate of the 
officer receiving the acknowledgment, was held to satisfy the requirement 
of the statute. The court distinguished this situation from that in the 
Winkler case, not only upon the permanency of the binding, but also 
upon the presence of the certificate of acknowledgment upon a sheet 
containing essential portions of the body of the deed itself. In the latter 
respect, the court emphasized the impossibility of separation without 
mutilation, thus eliminating opportunity for fraud. 

In Schlaeger vy. Title Guarantee Trust Co., 37 Ohio L. Rep. 474 
(1932), a mortgage was executed in such form that the acknowledg- 
ment of the mortgagors appeared upon a separate sheet, at the top of 
which was written the final two words of the mortgage: “original trus- 
tee.” It was held that the requirement of Sec. 8510 is satisfied. This 
holding indicates that the principle of the Norman case still governs in 
Ohio. 

The cases seem to illustrate the development of a liberal construction 
of the statute. Surely the legislature could not have intended to set up 
as a rigid requirement that all instruments of this nature should be writ- 
ten upon one sheet of paper only. It is more probable that the legislature 
intended primarily that this requirement should act as a deterrent to 
fraud. The courts have adopted a practical attitude and kept pace with 
changing economic conditions and commercial requirements by constru- 
ing the statute in a liberal fashion. 

The courts have applied this rule of liberal interpretation of statutory 
requirements as to certificates of acknowledgment to analogous fields, 
carrying over the same test of permanency of binding. Efforts to invali- 


date chattel mortgages and conditional sales contracts under a statute 
similar to Section 8510, supra, have failed. Ohio Gen. Code, Sec. 8565. 
Columbus Merchandise Co. v. Kline, 248 Fed. 296 (D.C. Ohio, 
1917); Voss v. Shayton, 38 Fed. (2d) 475 (C.C.A. 6th, 1930); 
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Oglesby v. National Box Board Co., 25 Ohio C.C. (N.S.) 61 (1913). 
See 10 Cinn. L. Rev. 338. 

There are a relatively small number of states which have statutes 
corresponding to Sec. 8510, and they have followed liberal constructions. 
Schramm v. Gentry, 63 Tex. 583 (1885) is an extreme case where 
the court went so far as to hold valid a deed on which the certificate of 
acknowledgment had been pasted. 

In Ohio, we may say that the courts have definitely refused to re- 
quire that the lease or deed and the certificate of acknowledgment be 
upon a single sheet. ‘They have held, as in the cases supra, that where 
the certificate of acknowledgment is upon one of several sheets which 
cannot be separated without mutilation, there is sufficient compliance 
with the statute. Cases which comply with the statute under this perman- 
ency test are further strengthened when the certificate of acknowledg- 
ment or a part thereof appears on a sheet containing essential portions of 
the deed or lease, as in the Norman case, supra. 

It is to be noted that the court in the Norman case, supra, remarked, 
“Undoubtedly, where fraud is alleged, the fact that such an instrument 
is not drawn upon a single sheet might be a significant, or, under certain 
circumstances, an all-important factor in the determination of the issue.” 
The presence of an allegation of fraud or some evidence of such would 
undoubtedly direct a much closer scrutiny to the point of compliance with 
the statute. Would the courts follow the same liberal construction of the 
statute in the presence of some evidence of collusion in other respects? 
Let us suppose that in addition to this, there was the further circumstance 
of sheets containing openings for fastening and the type of fastener quite 
commonly used in commercial transactions which is thrust through the 
openings and then spread outward. We have weakened the permanency 
factor and have added some evidence of collusion in other respects. In 
such a situation, would the courts use the elastic construction of Sec. 
8510 which has prevailed in recent years! 

In the Rollman case, it is pointed out that there was no evidence of 
fraud, and that the instrument in question was adequately protected 
against fraud, since, although the signature of the acknowledging officer 
appeared on a different sheet from that of the signature of the parties, 
the instrument could not be materially altered without evidence of such 
alteration or mutilation appearing on the face of the instrument. The 
decision of the Rollman case represents both a practical and logical con- 
clusion in the application of a liberal interpretation of the statute. 

CHARLES L. GRAMLICH. 
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APPLICABILITY OF THE OHIO STATUTE OF FRAUDS TO AN 

Ora Lease ror Two YEars 

An action in forcible entry and detainer was brought by the Shillito 
Company to obtain possession of certain real estate which was held by 
Roos. Roos claimed under an oral lease for two years, renewable for 
two years, with a monthly rental. ‘The tenant had papered the rooms 
and repaired the plumbing and claimed that the agreement had been 
taken out of the statute of frauds by part performance. The Court of 
Appeals of Hamilton County held that Roos was wrongfully withhold- 
ing possession as the agreement had not been taken out of the Statute 
of Frauds. Roos v. John Shillito Co., 52 Ohio App. 262, Ohio Bar, 
Aug. 24, 1936. 

Three statutes are pertinent to the problem. Ohio Gen. Code, Sec- 
tion 8620 provides, ““No lease, * * * shall be assigned or granted except 
by deed, or note in writing, * * *.” In another chapter of the code, 
are the other two relevant statutes. Ohio Gen. Code, Section 8510 
provides that a “* * * lease of any estate or interest in real property must 
be signed by the grantor, * * *, or lessor, and such signing be acknowl- 
edged * * * in the presence of two witnesses, who shall attest the sign- 
ing * * *.” Ohio Gen. Code, Section 8517 states, “Nothing in this 
chapter contained shall affect the validity of any lease * *, for any term 
not exceeding three years, or require such lease to be attested, acknowl- 
edged, or recorded.” (Italics writer’s). ‘Thus Ohio Gen. Code, Section 
8620 definitely provides, without exception, that all conveyances of in- 
terests in land are entirely void unless in writing. On the other hand, 
Ohio Gen. Code Section 8517 states that the formalities set out in 
Section 8510 Gen. Code are not necessary in case of a lease for less than 
three years. The effect of violating the statute on formalities for convey- 
ances is similar to a violation of the statute of frauds, since the lease 
would be void in either event. In Richardson v. Bates, 8 Ohio St. 257 
(1858), the court said, “We regard the two statutes under consideration 
as consistent with, and independent of each other.” Accordingly, a lease 
may be defective under the statute on conveyances, notwithstanding the 
fact that it is valid under the statute of frauds. Wineburgh v. Toledo 
Corp., 125 Ohio St. 219, 181 N.E. 20, 36 Ohio L. Rep. 307, 82 
A.L.R. 1315 (1932). 

Although the Ohio statute of frauds does not make any exception 
for leases of less than three years duration, the early English statute of 
frauds included such an exception. It provided that all leases not in 


writing shall have effect of leases at will except all leases of less than 
three years. 29 Car. 2, Ch. 3. Holdings under this statute probably 














NOTES AND COMMENTS 87 


have affected the decisions in a few early Ohio cases. See Wilber v. 
Paine, 1 Ohio 251 (1824); Grant v. Ramsey, 7 Ohio St. 158 (1857). 
There is dictum in this latter case to the effect that possession under an 
oral lease for any number of years will make the lease effective at law. 
See also La Bounty v. Brumback, 126 Ohio St. 96, 37 Ohio L. Rep. 
381, 184 N.E. 5 (1933). 

These early Ohio cases might be interpreted to mean that a lease 
of less than three years was not intended to be within the Ohio statute 
of frauds. Or they may mean that oral leases can be sustained at law 
upon the doctrine of part performance. For an excellent discussion of 
this point, see Carey v. Richards, 2 Ohio Dec. Rep. 630, 4 W.L.M. 251 
(1860), in which the court pointed out, at page 635, that the dictum 
in Grant v. Ramsey, supra, was not in line with the law of Ohio. This 
raises the question of whether part performance is an equitable doctrine 
or a doctrine applicable in law. In the case of Wilber v. Paine, supra, 
the court said that it was a legal doctrine. In another case, in an action 
for money only, it was also held to be a legal doctrine. La Bounty v. 
Brumback, supra. Where a lease was defective under Ohio Gen. Code, 
Section 8510, it was held to be an equitable doctrine. Wheeler v. Nims, 
23 Ohio N.P. (N.S.) 527, 20 Ohio L. Rep. 332 (1921). In accord: 
Ossage v. Foley, 20 Ohio App. 16, 153 N.E. 117 (1923); Kling, 
admr. v. Bordner, 65 Ohio St. 86, 61 N.E. 148 (1901); Carey v. 
Richards, supra; Connelley v. Byerley, 20 Ohio N.P. (N.S.) 321, 28 
Ohio Dec. 150 (1917); Hodges v. Ettinger, 46 Ohio App. 307, 39 
Ohio L.Rep. 402 (1933). These decisions indicate that in Ohio part 
performance is an equitable doctrine. See, Hodges v. Ettinger, 127 Ohio 
St. 460, 39 Ohio L.Rep. 653, 189 N.E. 113 (1934), in which the 
court limits the La Bounty case, supra. 

What is sufficient part performance to take an agreement out of the 
statute of frauds is a question that cannot be answered definitely. The 
payment of consideration alone is not enough in Ohio. Newman v. 
Newman, 103 Ohio St. 230, 133 N.E. 70, 18 A.L.R. 1089 (1921); 
Townsend v. Fenton, 32 Minn. 482, 21 N.W. 726 (1884). Nor will 
the taking of possession take a lease out of the operation of the statute, 
unless there are certain unequivocal acts connected with the possession 
which cannot be separated from the agreement. Myers v. Croswell, 45 
Ohio St. 543, 15 N.E. 866 (1888); but see, Stark v. Turner, 23 
Ohio N.P. (N.S.) 313, 19 Ohio L. Rep. 392 (1921); Seamen v. 
Aschermann, 51 Wis. 678, 8 N.W. 818 (1881). In enforcing oral 
contracts for the sale of land, equity’s jurisdiction is generally based on 
the ground of “fraud.” The term “fraud” is used in the sense of in- 
justice where there has been such part performance by the complaining 
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party that he cannot be restored to his original position. In such a case, 
equity will not permit the other party to escape from the obligations of 
his contract. Purcell vy. Coleman, 6 Dist. Col. 59 (1864); Townsend 
v. Fenton, supra; Pomeroy, Specific Performance of Contracts, 3d Ed. 
1926, page 245; for cases dealing with leases, see note 49 L.R.A. 
(N.S.) 113. For acts which do or do not amount to a sufficient part 
performance, see Pomeroy, supra, page 267. 

Aside from a doctrine of part performance, occupancy and payment 
of rent under a void lease may have significant consequences. Although 
a void lease does not create a legal term, entry under such an agreement 
and payment of rent may result in the implication of a periodic tenancy. 
R. R. Co. v. West, 57 Ohio St. 161, 49 N.E. 344 (1897); Wine- 
burgh v. Toledo Corp., supra. This may be so even though no rent has 
been paid. Rex Amusement Co. v. Nolan, 11 Ohio App. 318, 30 Ohio 
16 Ohio L.Rep. 349 (1918). The duration of the tenancy 
which is implied depends upon the terms as to the payment of rent and 
the tenancy is subject to all the provisions of the lease, except as to 
duration. R. R. Co. v. West, supra; Lithograph Bldg. Co. v. Watt, 96 
4, 117 N.E. 25 (1917). 


made under an oral lease, a tenancy from month to month is created, 


Where monthly payments are 


but where the reservation is of annual rent, it is a tenancy 
year. Wineburgh v. Toledo Corp., supra; R. R. Co. v. 
As to the foregoing propositions Ohio is in accord with the general rule. 
Tiffany, Landlord and Tenant, Vol. I, pages 123-135. The Ohio pe- 
riodic tenancy differs from the common law periodic tenancy in that the 
Ohio tenancy is terminable without advance notice at the expiration of a 
rent period. ‘The common law rule is that in a year to year tenancy 
six months notice is necessary, and in lesser periodic tenancies, such as 
month to month, a full period’s notice is necessary. At common law a 
periodic tenancy was thought of as a continuing estate, which view 
apparently does not exist in Ohio. Gladwel v. Holcomb, 60 Ohio St. 
427, 54 N.E. 473 (1899); see, Tiffany, Landlord and Tenant, Vol. 
Ii, page 1427. 

The principal case would seem to have been decided correctly. The 
two year lease was clearly within the terms of Ohio Gen. Code, Section 
8620, the statute of frauds. —The Court was justified in its conclusion 
that there was not sufficient part performance to take the agreement 
out of the statute of fraud. On the other hand, there was a periodic 
tenancy created by occupancy and reservation of rent. 
reserved was a monthly one, the tenancy was one from month to month. 
And so under the Ohio view the tenancy was terminable at the end of 


any rent month, Sam ToPoLosky. 
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LEGISLATION 


Apvisory Boarps 

Advisory boards are located in the field of administrative govern- 
ment. This area of government is part of the executive branch. Good- 
now has described it as “the activity of the government with the excep- 
tion of the activity of both the legislature and the courts”;* or, as he has 
expressed it in other terms, “administration is thus to be found in the 
manifestations of the executive action.”* Freund® has said in discussing 
administration that the American people are content to bestow admin- 
istrative powers as a supplement to legislation which they are inclined 
to pass as a cure for social and economic evils. It is this inclination as 
well as the growth of a more complex civilization that has made the 
field of administration so indispensable in the system of American gov- 
ernment. Freund*® has further stated that there is no adequate tech- 
nique of administrative procedure but nevertheless he expresses confi- 
dence that such technique will be obtained in the future. Administration 
functions through agencies composed of officers, boards, or commissions, 
many of which have been established in the executive departments of 
our federal and state governments. ‘These administrative agencies are 
the usual means of carrying out the activities of the executive branch. 
The advisory board is such an agency, but it is distinguishable in that 
its function is not to effectuate the “manifestations of the executive 
action,” but to advise, recommend, and investigate such activities re- 
posed in an administrative agency. However not all so-called advisory 
boards are limited to the above characteristics; some have been endowed 
not only with the privilege of advising, recommending and investigat- 
ing, but also with the power to enforce their decisions. For this reason, 
advisory boards may be classified into two groups; the first,* those 
which are coordinate in function and subordinate in power to the 


* Goodnow, Comparative Administrative Government, a 

* Goodnow, Comparative Administrative Government, p. 2. 

* Freund, The Growth of American Administrative Law, p. 39. 

* Examples: Ohio Gen. Code 154-47; Ohio Gen. Code 710-6 et seq.; 
proposed Boyd Unemployment Insurance bill (Ohio); Ohio Gen. Code 
154-39a; Ohio Gen. Code 154-45; Ohio Gen. Code 154-15. The last two 
statutes differ from the others in that they neither provide for mandatory 
boards nor for members to be appointed by the governor. Their membership 
as well as their existence is dependent in the one case (Ohio Gen. Code 154- 
45) upon the discretion of the Industrial Commission and in the other case 
(Ohio Gen. Code 154-15), upon the discretion of the director of the respec- 
tive administrative departments exercising the power granted under the section. 
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ordinary administrative board, officer or commission; and the second,° 
those which are super-imposed upon the ordinary administrative board, 
officer, or commission. 

To elaborate upon this distinction the boards in group one have 
duties and privileges of recommending, defining, proposing, and advising 
administrative agencies, but this is the extent of their function. They 
must resort to a sanction by public opinion to enforce their decisions. 
On the other hand, the second type of advisory board possesses not only 
the characteristics of the former but it has power as well; what it 
decrees, it can enforce. It is virtually independent of the executive, 
legislative, and judicial branches, and its discretion is apparently unlim- 
ited if it functions within the boundaries established by the law of its 
creation, within which it is checked only by the possibility of removal of 
its members for malfeasance in office. 

Statutes establishing advisory boards may be considered as being in 
the field of special legislation. Although it is difficult to draw a line 
between special as distinguished from general legislation, for the purposes 
of definition, special legislation may be defined as legislation which limits 
itself to a phase of law dissociated from every other, while general may 
be defined as broad or comprehensive legislation applied to numerous 
phases of a legal field. However, whether a given statute will be classi- 
fied in either the general or special area is dependent upon the perspec- 
tive of the person making the differentiation; for example, it may be 
stated that statutes creating advisory boards are limited to the field of 
administrative law, therefore they may be considered special in that, out 
of all the branches of government, they are limited to the administrative 
field alone. Furthermore, if a statute creates an advisory board as does 
the Michigan statute," which is to “exercise supervisory control over 
the functions and activities of all administrative departments,” the stat- 
ute, from a perspective of the field of administration as a whole, is 
general legislation; however, if a statute creates an advisory board lim- 
ited to a specific phase of the administrative field as does Ohio Gen. 
Code 710-6, which is limited to a specific field of banking, in accordance 
with the above reasoning it is special legislation. 

Legislation, categorically speaking, may be either regulatory or 
declaratory. “Where legislation operates in purely conventional terms 
(hours of labor, rates of interest) it is clearly regulative, where it 
operates within the recognized categories of misconduct it is declara- 

* Examples: McKinney’s consolidated laws of N. Y.; Title 4, Banking 
Law, par. 10 et seg.; Laws of Mich. (1929) Chap. 11, sec. 201 ef 5¢7.; 
Public Acts of Mich. (1919) No. 282. 
® Laws of Mich. (1929) Chap. 11, Sec. 201 et seq. 
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tory.” Declaratory legislation pertains to subject matter which is 
anti-social; whereas regulatory legislation concerns subject matter which 
js not anti-social itself, but becomes anti-social when under certain cir- 
cumstances being unregulated it assumes a nefarious aspect which results 
in a menace to organized society. Or, otherwise stated, declaratory 
legislation concerns offences mala in se and regulatory legislation con- 
cerns offences mala prohibita. “An offence malum in se is properly 
defined as one which is naturally evil as adjudged by the sense of a 
civilized community, whereas an act malum prohibitum is wrong only 
because made so by the statute.”* In accordance with these distinctions, 
statutes creating advisory boards may be classified as regulatory. As an 
example of such a statute, the Ohio banking act” establishing an advisory 
board is typical. It regulates the business of banking which in itself is 
not an evil but when, in a laissez faire economy, it adversely exploits 
the interests of a great number of people dependent upon it, it becomes 
obnoxious and a fit subject of regulative legislation. 

Some regulatory statutes are self-executing and others are not. In 
the New York banking statute’® 
to limit and regulate withdrawals of deposits and shares from * * * 
This is clearly not self-executing, but if the legislature should frame a 
statute declaring that all depositors who withdraw more than five hun- 
dred dollars from the bank should be fined this would be self-executing ; 
for the moment the person breached the statute he would be ipso facto 
guilty under it. The desired result would be obtained without the aid 


power is given the banking board “(5) 
” 


of a board, officer, or commission to administer the statute. But under 
the New York statute, above, the legislature has given to an administra- 
tive agency a power to execute a statute which is not self-executing. 
The board then becomes a regulatory body exercising power which has 
been delegated to it by the legislature. This is an example of what is 
called deferred control or in other words, postponed control to be 
exercised by an administrative agency in the future. 

Control may be deferred to a regulatory body in at least two ways; 
the first is by advance determination, the second is by corrective inter- 
vention. When the first method is employed the legislature establishes 
certain standards by statute and delegates a duty to an officer or another 
agency to see that those who are subject to the act conform to its stand- 
ards. No statute creating an advisory board is of this type. When the 

"Freund, Legislative Regulation, p. 56. 

* State v. Horton, 139 N.C. 588, 51 S.E. 945, 1 L.R.A. (N.S.) 991; 
110 Am. St. Rep. 818 (1905). 


* Ohio Gen. Code 710-6. 
'°'N. Y. Banking Laws, par. 1oc. 
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second method is used the legislature sets up broad standards and gives 
to an administrative agency the power to determine in its discretion what 
particular behavior shall be required of persons who come within the 
scope of the standards. An illustration of this kind of deferred control 
would be a statute establishing an administrative agency such as a super- 
intendent of banks, purchasing agent or an unemployment council, 
which, in its respective field, may demand that the person or persons 
subject to its discretion conform with its interpretation of the intention 
of the legislature or be subject to some disadvantage, penalty, or depriva- 
tion of a benefit. Over these administrative bodies the governor or 
legislature is the natural check and supervisory agency. Unlike these 
usual administrative bodies, supra, the legislature has granted to advisory 
boards powers of supervision and censure possessed by it or the governor. 
These are powers which they had themselves exercised over the admin- 
istrative agencies. “Thus there comes into being an apparent deferred 
control, reposing in an advisory board, which permits it to regulate or 
otherwise control a deferred power reposing in an administrative board, 
officer, or commission. Advisory boards, therefore, appear to be super- 
structures, for at the base are found the persons subject to the legislation 
and above these the ordinary administrative agencies and above these 
the advisory boards, all of which are under the control of the legislature 
or governor. However, at this point a line must be drawn between the 
advisory boards classified in group one and group two, supra. Of these 
the latter group (boards which have duties, privileges and powers) are 
superstructures because they are the only boards which have the com- 
plete control of the agencies beneath them. On the other hand, the 
former boards in group one (boards with duties and privileges but no 
powers ) are not superstructures, but are coordinate structures function- 
ing on the same level as the administrative agencies in this so-called 
hierarchy of administrative government. 

A careful examination of the statutes which create the first type of 
advisory boards reveals that these statutes do not strictly fall within the 
scope of deferred control through corrective intervention. Here the 
delegation of what appears to be deferred control is a delegation of 


* The boards thus being recipients if no power cannot 


privilege only.’ 
make effective their decisions. It follows therefore that no control has 
been deferred, for control is “to exercise restraining or directing influ- 
ence over.” This is illustrated by the proposed Boyd Unemployment 
Insurance bill of Ohio. In this act the board or advisory council as it 


11 See Fundamental Legal Conceptions, 23 Yale L.J., p. 38 for a discussion 
of powers and privileges. 
12 Webster’s dictionary. 














NOTES AND COMMENTS 93 


is called, has the privilege to “conduct research of its own, make public 
reports, and recommend to the commission, to the governor, and to 


> Similarly in the 


the legislature needed changes from time to time.’ 
Ohio banking act, swpra, there is no provision made for the enforcement 
of the performances of the board. To define its so-called “powers,” 
words are used such as “to advise” and “recommend,” “‘to propose,” 
“to consider,” and “to submit.” Only in paragraphs’* (4) and (5) of 
Ohio Gen. Code 710-6a is there any semblance of power. By these 
sections the board may define an emergency under 710-86 and permit 
the establishment of branch banks without compliance with 710-37. 

A similar examination of the second group of statutes reveals that 
they also do not fall within the classification of legislation by deferred 
control through corrective intervention. For in them the legislature 
has established broader standards than it usually does in the case of 
deferred control by corrective intervention. It has enacted a broad 
declaration of policy or has delegated to the boards certain powers 
which in substance are declarations of policy. ‘The boards have been per- 
mitted to work out their own procedure and exercise their own discretion 
as they see fit in achieving these ends. Quoting from the New York 
banking act:’* For the purpose effectuating the policy declared in 
10a [* * * business of all corporations and persons subject to the 
banking law shall be supervised and regulated * * * to insure the 
safe and sound conduct of such business * * * to prevent hoarding of 
money, to eliminate unsound and destructive competition * * * and 
thus to maintain public confidence in such business and protect the public 
interests and the interests of depositors, creditors, and stockholders] the 
banking board shall have powers by a two-thirds vote of its members to 
make and amend rules and regulations not inconsistent with law.” 
Continuing in the act we find “without limiting the foregoing power, 
uses and regulations may be made for the following purposes * * * 
(4) To prescribe from time to time (a) rates of interest, if any, which 
may be paid on deposits with banks, trust companies, private bankers, 
industrial bankers, and other corporations or agencies thereof subject 
to the law.” In this statement it appears that the legislature has com- 
pletely delegated to the board its own power of establishing standards 
of interest rates. This is a true delegation of control for when the board 
acts, its act is mandatory; nor need it resort to sanction by public opinion 

8 Ohio Gen. Code 154-39a establishing a building and loan advisory 
board is almost identical to this statute creating the banking advisory board, 
Ohio Gen. Code 710-6, et seg. with the exception of paragraphs (4) and (5) 
of Ohio Gen. Code 710-6a. 

**N. Y. Banking Laws, par. 10c. 
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for enforcement of its acts as would be the case if it were a recipient of 
a mere privilege. It is even given power by a two-thirds vote to dismiss 
from employment any disobedient director, trustee, or officer who is 
subject to the act. The act provides that if he continues in such office 
thereafter, he shall be guilty of a misdemeanor. (This latter provision, 
it may be noted, is self-executory). ‘This type of statute creates a 
deferred control which may be employed by a board practically inde- 
pendent of restraint and supervision. In this respect it transcends cor- 
rective intervention and is similar to another form of deferred control 
described as regulation by organization. In this type the state, instead 
of doing the regulating itself, establishes in the form of an organization 
the necessary machinery of self governing. However, although this 
statute may not coincide completely with what may be termed deferred 
control by organization it approaches it, in that in a separate field such 
as banking it regulates a complete unit without interference. 

An examination of the composition of these boards discloses an 
interesting application of the technique employed to select a personnel 
best fitted for the tasks before it. Under the New York and Ohio 
banking laws, supra, the members of the boards are chosen with the 
greatest of care. Both of these acts require the respective boards to be 
made up of members from definite banking groups. The New York 
law goes so far as to require that the banks of these respective groups 
nominate the members to the board by preferential ballot. The object 
of this is to assure that a representative group of bankers as well as men 
who are familiar with the banking business will regulate this branch of 
administrative government. The advisory board for purchasing’’ is 
made up of stewards from the various state institutions. Here again 
the personnel is chosen with the purpose that members shall be fitted for 
their tasks. In the proposed Boyd Unemployment Insurance bill in 
Ohio the same thing is sought. Over and above the unemployment com- 
mission is placed an advisory council. Members of it are chosen from 
employers, employees, and other stated professional groups. In all these 
statutes it is clear that the major purpose of the legislatures is to procure 
a board fitted to understand the respective phase of administrative gov- 
ernment in which it is associated. 

In most cases the legislatures have not appropriated fixed salaries for 
the members of advisory boards.'° Members’ compensation is limited 
to necessary expenses. For this reason it is supposed that persons who 
seek to serve on the board will not be enticed by large salaries and that 

1° Public Acts of Mich. (1919) No. 282. 

7° Ohio Gen. Code 710-6; Public Acts of Mich. (1919) No. 282; Mc- 
Kinney’s Consolidated Laws of New York, Bk. 4, Banking Law, par. 10 ef seg. 
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appointment to membership will not be based on political patronage. 
But on the other hand there may be those who are attracted by power 
which may be wielded for their own selfish benefits. Expense accounts 
may even be fabricated. ‘To thwart this possibility it has been suggested 
that acceptance by an appointee of a position on the board be made man- 
datory. With this provision in addition to the provisions already included 
in the statutes, the boards ought to be composed of a competent member- 
ship. As an added check, the legislatures have also provided for suffi- 
ciently long terms and appointments in rotation so that one political 
administration can not during any one period exert too much influence 
on the board. 

A board to be truly advisory must in a great part be free from 
restrictions and restraints. If one is controlled in the advice he gives it 
is no longer his advice. Therefore an advisory board must function as 
its own initiative dictates. For that reason it can not assure an effective 
attainment of its objectives, because its success in a great part is depen- 
dent on its personnel. ‘The advisory board is no panacea of all admin- 
istrative defects but is a valiant attempt to shear the administrative 
department of its potential inherent deficiencies. 

Lowe i M. Gorrticu 


MORTGAGES 


ParoLe RELEASE OF AN Equity oF REDEMPTION 

On March 1, 1916, Mungeon Cooney delivered to the plaintiff, 
Frederick Orth, a mortgage on certain real estate. Cooney died testate 
in 1920, leaving all his property to his widow, and appointing her 
executrix. In 1927 the widow died intestate leaving her son, Wayne 
Cooney, her sole heir. Apparently the condition of defeasance within 
the mortgage was broken by the failure to meet interest payments, al- 
though such payments were made by Wayne Cooney up to March 1, 
1931. In 1934 Orth and Wayne Cooney made an oral agreement 
whereby the mortgagee was to accept a release of the equity of redemp- 
tion in return for the cancellation of the mortgage indebtedness. When 
the deed was tendered, Orth refused to accept it and later filed an 
application as creditor of Mungeon Cooney for letters of administration 
de bonis non of the estate of Mungeon Cooney. This application was 
denied in the Probate Court of Hardin County and allowed on error to 
the Common Pleas Court. The Court of Appeals reversed the judg- 
ment of the Common Pleas Court and affirmed that of the Probate 
Court. The Appellate Court held that an executory parol contract is 
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sufficient to release the equity of redemption in a mortgage under the 
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statute of frauds and therefore to extinguish the applicant’s claim and 
terminate his status as a creditor. Cooney v. Orth, 20 Ohio L. Abs. 
570 (1936). 

The problem of the validity of an oral release has been dealt with 
in two ways. In some instances courts have resorted to the concept of 
title, and in others, have applied the doctrine of estoppel. 

There are three recognized theories in respect to the general nature 
of a mortgagee’s interest in the land. By the first, the title theory, legal 
title to the mortgaged land is considered to be in the mortgagee upon 
execution of the mortgage instrument subject, however, to a condition, 
subsequent payment. By the second, the lien theory, no more than a 
lien passes to the mortgagee. Legal title is not vested in him until fore- 
closure. By the third theory, an intermediate one, title is said to pass 
upon default of the condition set forth in the mortgage and before fore- 
closure. Several text writers have classed Ohio as a “title theory” state. 
Jones on Mortgages, (8th Ed.), sec. 51; Pomeroy’s Equity Jurispru- 
dence (4th Ed.), sec. 1187; ‘Tiffany on Real Property, sec. 600. 
Others have placed this state in the intermediate category. Campbell on 
Mortgages, p. 24; 27 Ohio Jurisprudence, sec. 135; whereas Charles 
White in 3 Cincinnati Law Review 305 (1929) repudiates both classi- 
fications and puts Ohio in the lien group. While cases are to be found 
supporting both lien and intermediate views, the latter is most frequently 
found in the decisions. Kerr v. Lydecker, 51 Ohio St. 240, 37 N.E. 
267, 23 L.R.A. 842 (1894); Bradfield v. Hale, 67 Ohio St. 316, 65 
N.E. 1008 (1902); Fidelity Mortgage Co. v. Mahon, 31 Ohio App. 
151, 166 N.E. 207 (1929). 

Were the three theories of the mortgage capable of being followed 
to their logical conclusions, want of a writing would be a defense to an 
action brought in a lien state on an oral agreement to release an equity 
of redemption. In these jurisdictions legal title remains in the mortgagor 
and any attempt to transfer his interest is an attempt to convey a fee 
within the statute of frauds. On the other hand this would seem to be 
no defense to an action brought in a title state, for here legal title has 
already vested in the mortgagee by the execution of the mortgage. In 
the intermediate states the mortgagee has a lien before, but legal title 
after default. Thus parol agreements within the intermediate theory, 
after condition broken, and the title theory at any time, would not appear 
to come within the statute. Nevertheless, the courts have failed to reach 
conclusions consistent with these theories. The difficulty arises when it 
is seen that the right of the mortgagor to redeem represents an equit- 
able interest in land. Where this is recognized, such interest is within 














NOTES AND COMMENTS 97 


the statute and therefore, no matter which theory obtains, any executory 
parol contract under which the right of redemption is to be released in 
return for the cancellation of the mortgage debt is unenforceable. Bor- 
cherdt v. Favor, 16 Colo. App. 406, 66 Pac. 251 (1901); Smith v. 
Burnam, Fed. Cas. No. 130139 (1838); Holmes v. Holmes, 86 N.C. 
205 (1882); Marble v. Marble, 5 N.H. 374 (1831); Montpelier 
Savings Bank v. Follett, 68 Neb. 416 (1903). 

In a number of states a broad application has been made of the 
doctrine of estoppel to aid in solving the problem, but the cases to which 
this may be applied are limited to a comparatively narrow sphere. This 
is made up of instances where an absolute deed is given by way of mort- 
gage and subsequently the parties thereto orally agree to extinguish both 
the debt and the equity of redemption. In these cases a majority of the 
courts have indirectly enforced the oral agreement by refusing to declare 
the instrument a subsisting mortgage. Kemper v. Campbell, 44 Ohio 
St. 210, 6 N.E. 566 (1886); West v. Reed, 55 Ill. 242 (1870); 
Sears v. Gilman, 199 Mass. 384 (1908); Ferguson v. Boyd, 169 Ind. 
537, 81 N.E. 71 (1907); Green v. Butler, 26 Cal. 595 (1864). 

In a portion of these states the courts hold that a parol release of the 
equity, accompanied by surrender of the contract of defeasance operates 
as a waiver of the right of redemption. The surrender of the legal evi- 
dence by which the existence of the mortgage could have been proved, 
vests an indefeasible title in the mortgagee on the theory that the mort- 
gagor is thereafter estopped from-asserting his right. Trudl v. Skinner, 
17 Pick. (Mass.) 213 (1835); Stall v. Jones, 47 Neb. 406, 66 
N.W. 653 (1896); Watson v. Edwards, 105 Cal. 70, 38 Pac. 527 
(1894); Hutchison v. Page, 246 Ill. 71, 92 N.E. 71 (1910). 

On the other hand a strong minority, composed largely of lien 
states, refuses to uphold any transfer of the equity save by an instrument 
in writing. Odell v. Montross, 68 N.Y. 499 (1875); Reich v. Dyer, 
g1 App. Div. 240, 86 N.Y. Supp. 544 (1904); Howe v. Carpenter, 
49 Wis. 697, 6 N.W. 357 (1880); Van Keuren v. McLaughlin, 19 
N.J. Equity 187 (1868). 

In Ohio Gen. Code 8620 it is provided that “No lease, estate, or 
interest either of freehold or of term of years, or any uncertain interest 
of, in or out of lands, tenements or hereditaments shall be assigned or 
granted except by deed or note in writing signed by the party so granting 
it * * *,” and in sec. 8621 it is further provided that no action may be 
brought on any contract for the sale of lands, or any interest therein 
unless such agreement is in writing. The court in the principal case, 
relying exclusively upon the authority of Shaw v. Walbridge, 33 Ohio 
St. 1 (1877), failed to see two fundamental factors which distinguished 
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that case from the one at bar. In the Shaw case there was an executed 
contract, while in the present case it was wholly executory. Furthermore 
the suit in that case was instituted by a mortgagor, attempting to assert 
a right of redemption after its release pursuant to the terms of the con- 
tract, whereas here the mortgagor was endeavoring to extinguish the 
mortgage indebtedness by his parol contract so as to deprive the mort- 
gagee of his status as a creditor of the estate entitled to letters of ad- 
ministration. The effect in the latter case is to force into the mortgagee 
an interest in lands. 

The Ohio Supreme Court has expressly recognized the distinction 
between an executed and executory contract in question involving the 
statute of frauds. Although the former has been held enforceable, the 
latter has been expressly declared unenforceable as being within the 
statute. Bumiller v. Walker, 95 Ohio St. 344, 116 N.E. 797, L.R.A. 
1918B (1917). Therefore, authority does not sustain an estoppel based 
solely on an executory parol contract where neither party has substan- 
tially relied, and since application of the concept of locus of title has been 
subordinated to the view that the equity of redemption is an interest in 
land which cannot be transferred without a writing, it would seem that 
the appellate court erred in permitting the morgage debt to be extin- 
guished. The practical effect of the decision is to allow a transfer of an 
interest in land in contravention of the statute. 


Rosin W. Letr. 


NEGLIGENCE 


LiaBiLity oF INsuRANCE COMPANY WHEN DRIVER oF Car Is 

Founp Guitty or WiLFuLt Misconpuct 

Louis Brinsky, a passenger in a truck owned and operated by Meyer 
and Silekovitz, was injured in a collision with a truck owned by the 
Fro- Joy Baker-Tabor Ice Cream Company. The Common Pleas Court 
of Lake County found Meyer and Silekovitz guilty of wilful and wanton 
conduct, thereby taking the case out of the operation of the Guest Act 
(Ohio Gen. Code 6308-6) and allowed recovery. Brinsky then filed a 
supplemental petition against the defendant, the American Casualty 
Company, alleging that Meyer and Silekovitz carried a liability policy 
which obligated the defendant to pay the judgment. The policy con- 
tained a clause relieving assured from “‘iability imposed by law upon the 
assured, for damages on account of bodily injuries, including death re- 
sulting therefrom, accidentally suffered or alleged to have been suffered 


by any person. .” Held, Defendant insurance company is not liable 
) yP , pan} 
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since judgment against the assured was not one for injuries accidentally 
suffered. American Casualty Company v. Brinsky, et al., 51 Ohio App. 
298, 2 Ohio Op. 146, 200 N.E. 654 (1934). 

The distinction between negligence and wilful and wanton mis- 
conduct has been clearly established in Ohio. A wilful act is one in 
which the party acting intends to bring about a certain result. A negli- 
gent act is one in which the party acting fails to come up to a required 
standard of care. A wanton act, on the other hand, is one in which the 
actor proceeds in a certain course of action knowing of the danger that 
his conduct is likely to entail to others. Reserve Trucking Company v. 
Fairchild, 128 Ohio St. 519, 191 N.E. 745 (1934); Universal Con- 
crete Pipe Co. v. Bassett, 130 Ohio St. 567, 5 Ohio Op. 214 (1936); 
2 Ohio St. L.J. 315. 

The Ohio Guest Statute has relieved the driver of a car (and, inci- 
dentally, his insurance company) of all liability for injuries to a guest 
except those sustained as a result of the wilful or wanton misconduct of 
the driver (Ohio Gen. Code 6308-6 ., 

A fortiori, the principal case, by refusing to allow injuries received 
as a result of wilful or wanton misconduct to come under the provision 
of a liability policy, has completely relieved the insurance company of 
liability for injuries received by a guest of a policy holder. 

It should be noted, however, that the principal case is noncommittal 
on the question of whether or not injuries caused by the wanton mis- 
conduct of a driver would be accidentally suffered. The jury declared 
the driver guilty of wilful azd wanton conduct so the appellate court 
discussed the problems as if the driver had been guilty of wilful conduct 
alone. Thus, it is possible that the decision of the principal case might 
be avoided if a jury should declare a car owner guilty of only wanton 
conduct. The later case of The Universal Pipe Co. v. Bassett, supra, 
will indubitably facilitate this result since the sharp distinction that it 
draws between wilful misconduct and wanton misconduct shows clearly 
that a finding joining the two concepts would be inconsistent. So here it 
might be considered that the finding of wilful azd wanton misconduct 
was inconsistent in that the jury, in effect, found that, first, the defend- 
ant did the act deliberately, and, second, that he acted recklessly without 
caring what the result might be. 

Aside from this, however, the instant case is still open to consider- 
able criticism. The verdict of the jury declared the driver guilty of wilful 
conduct. The appellate court considered this to mean that the driver 
acted with an intent to bring about a certain result—that he deliberately 
collided with the truck in front of him. The question arises—is that 
the real meaning of the word “wilful” as it is used in the legal sense? 
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Perhaps, in theory “wilful” necessarily implies intent but in case law 
examples of strict adherence to the theoretical meaning have been rare. 
More often in a case such as this, “wilful” is held to be the deliberate 
driving of the car in a certain way. In the case of Loveless v. Kirk, 34 
Ohio L.Rep. 175 (App.) (1930), mere failure of a driver of a car to 
use ordinary care after observing plaintiff, a pedestrian, in the street 
ahead was styled a “wilful conscious wrong” and the contributory neg- 
ligence of the plaintiff was no defense to the suit. In Cleveland, C. C. 
and St. L. Ry. Co. v. Starks, 58 Ind. App. 341, 106 N.E. 646 (1914), 
the complaint was held to charge a wilful injury when defendant’s train 
failed to stop or give warning signals after the defendant became aware 
of decedent’s buggy on the track ahead. In the instant case it seems 
absurd to say that the driver of the car had the actual intent to collide 
with the truck owned by the ice cream company, especially, as such 
collision would quite probably cause injury to himself. 

For the purposes of discussion let us concede that the driver had 
such an intent. Does it necessarily follow that the intent was directed 
against the passenger, as the court assumes? Does it follow that there 
was a specific intent to injure the guest? This seems even less plausible. 
In a large number of cases in which the conduct of a person has been 
characterized wilful, the act which was the cause of the damage was 
deliberate but the resulting consequences were not intended or expected. 
In Lobdell Car Wheel Co. v. Subielski, 2 W.W. Harr. (Del.) 462, 
125 Atl. 462 (1924), it was held to be such a wilful act as to prevent 
recovery under the compensation act of Delaware when the employee 
removed his goggles after being ordered to wear them at all times. In 
that case the claimant did not intend or expect that his eyes should be 
damaged by flying steel. So here it is difficult to believe that the driver 
had an actual intent to injure his guest. 

Again for the purposes of discussion let us assume the improbable, 
that the car owner deliberately collided with the truck ahead with the 
intent to injure the passenger riding with him. Even under this assump- 
tion the decision of the court is questionable as it is based upon a case that 
is clearly not in point. The instant case was based wholly upon Com- 
monwealth Casualty Co. v. Headers, 118 Ohio St. 429, 161 N.E. 278 
(1928). There the driver of a taxi-cab committed a battery on a pas- 
senger. The court held that the insurance company was not liable to the 
taxi-cab company for the costs of defending the suit because the injuries 
were the result of a personal assault, and not an accident. Surely there 
cannot be derived from this case the proposition of law that an intentional 
injury cannot be an accident as the word is used in an insurance policy. 
There seems to be no other Ohio cases except Commonwealth Cas- 
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ualty Co. v. Headers, supra, in which this question has been considered. 
It is settled law in other jurisdictions, however, that, in the absence of 
any policy provision on the subject, an injury inflicted upon the insured 
by a third person, designedly and intentionally so far as the actor is 
concerned, is an accident as to him and authorizes a recovery under an 
accident policy, Travelers’ Ins. Co. v. Wyness, 107 Ga. 584 (3), 589, 
34 S.E. 113 (1899); American Accident Co. v. Carson, 99 Ky. 441, 
36 S.W. 169, 34 L.R.A. 301, 59 Am. St. Rep. 473 (1896); New- 
some V. Travelers Ins. Co. of Hartford, Conn., 143 Ga. 785, 85 S.E. 
1035 (1915); General Accident, Fire and Life Assur. Corporation v. 
Hymes, 77 Okla. 20, 185 Pac. 1085 (1919); 14 R.C.L. 1260; 22 
Ohio Jur. 661. 

This concept must be distinguished from a situation in which the 
injury has been the result of the intentional act of the person claiming 
under the accident policy. In that situation it is settled law that the 
injury is not the result of an accident. New Amsterdam Casualty Co. 
v. Johnson, 91 Ohio St. 155, L.R.A. 1916B 1018, 110 N.E. 475 
(1914). 

It should also be noted that if the injury intentionally inflicted by a 
third party has been the result of some act of provocation on the part of 
the insured he is precluded from recovery under an accident policy. 
Hutton v. States Accident Ins. Co., 267 Ill. 267, 108 N.E. 296, L.R.A. 
1915E (1915); Prudential Casualty Co. vy. Curry, 10 Ala. App. 642, 
65 So. 852 (1914). ; 

In view of the body of law contrary to the principal case and the 
rather dubious basis on which it was predicated, it is difficult to believe 
that the instant case represents the settled law of Ohio on this important 
point. It would seem more likely that if the question should be carried 
to the court of last resort, it would be decided in conformity with the 
settled law of other states, viz., that an accident insurance policy covers 
a situation in which the insured is injured as a result of the intentional 
act of a third party. From this it would follow that an insurance com- 
pany would be held liable under a liability policy for injuries to a guest 
occasioned by the wilful or wanton misconduct of the driver. 

GeorGE BalIey. 


LiaBILiry OF AN EMPLOYER FOR THE NEGLIGENCE OF AN 
INDEPENDENT CONTRACTOR 
Defendant corporation owned a clothing store in front of which, 
and overhanging the sidewalk, was an electric sign. The defendant 
contracted with the Power Co. to keep the sign in repair. The obliga- 
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tions of the contract were later assumed by the Edison Co., and the 
latter hired a Sign Co. to paint the sign. In the course of that work 
an employee of the Sign Co. permitted a bucket of paint to fall on the 
plaintiff. Plaintiff’s petition charged defendant with negligence in that 
it knew repairs were being made on the sign and failed to give any warn- 
ing thereof to pedestrians or station any guards to divert the course of 
pedestrians from under such sign. Defendant entered a general denial 
and at the trial claimed exemption from liability on the ground that the 
negligence, if any was shown, was that of an independent contractor. 
Plaintiff argued, and the court held, that the case came within an excep- 
tion to the general rule of non-liability for the negligence of one engaged 
as an independent contractor. Richman Brothers Co. v. Miller, 131 
Ohio St. 424, 3 N.E. (2d) 359, 6 Ohio Op. 114, 9 Ohio Bar 16, 
July 13, 1936. 

This case, as far as the Ohio law is concerned, adds a new exception 
to the general rule of non-liability for the negligence of an independent 
contractor. Probably the court did not realize that it was taking another 
step forward because the case was decided on the basis of broad general 
statements in the syllabi of previous decisions. English courts, however, 
have gone much farther—to the point where exceptions have very nearly 
swallowed up the rule. Leading writers on the law of torts believe that 
sound social policy calls for still further inroads upon the rule of non- 
liability. Harper, The Law of Torts, p. 646; Restatement of the Law 
of Torts, Tentative Draft No. 6, Explanatory Notes by the Reporter, 
Francis H. Bohlen, p. 59. 

One of the earliest Ohio cases in this field was Clark v. Fry, 8 
Ohio St. 358 (1858). In that case the employer let the entire work 
of constructing a building to an independent contractor. It was held that 
the employer was not liable to a person who was injured when he fell 
into an excavation negligently left unguarded by the independent con- 
tractor. In succeeding cases the doctrine of this case has been strictly 
limited to the facts upon which it was announced. Thus where the 
independent contractor dug a ditch entirely across a street, the employer 
was held liable to one who fell into the ditch and was injured. Railroad 
Co. v. Morey, 47 Ohio St. 207, 24 N.E. 269, 7 L.R.A. 701 (1890). 
The decision went upon the ground that the injury was one that might 
have been anticipated as a direct or probable consequence of the per- 
formance of the work if reasonable care was omitted. Similarly, where 
the employer himself dug a hole in the sidewalk and turned over to an 
independent contractor the work of building vaults and walls, the 
employer was liable for the negligence of the contractor in leaving the 


hole unguarded. Hawver v. Whalen, 49 Ohio St. 69, 29 N.E. 1049, 
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14 L.R.A. 828 (1892). Where a city is under a statutory duty to 
keep its streets in reasonably safe condition, it is liable for the negligence 
of an independent contractor in leaving an excavation unguarded. Circle- 
ville v. Neuding, 41 Ohio St. 465 (1885). 

Another leading Ohio case is Covington F Cincinnati Bridge Co. 
v. Stembrock &F Patrick, 61 Ohio St. 215, 55 N.E. 618, 76 Am. St. 
Rep. 375 (1899). There a brick wall was left standing in a dangerous 
condition after a fire. —The employer was held liable for the negligence 
of an independent contractor who was hired to take down the wall and 
failed to adopt a reasonably safe method. Minshall, J. discussed a great 
number of English cases and quoted from Penny v. Wimbledon Urban 
Council, 2 L.R.Q.B. 212, 217 (1898): “where a person employs a 
contractor to do work in a place where the public are in the habit of 
passing, which work will, unless precautions are taken, cause danger to 
the public, an obligation is thrown upon the person who orders the work 
to be done to see that the necessary precautions are taken.” He thought 
that the principle applied directly to the case he was deciding. This 
quotation, with the substitution of “reasonable precautions” for “the 
is paragraph No. 2 of the syllabus of the prin- 


necessary precautions,” 


cipal case. A dictum by Minshall, J. on page 230 of the Covington 
Bridge case, is interesting: “It (the negligence) was not collateral to 
the employment, as would have been the case had a servant of the 
contractor, while at work, negligently let fall a brick upon a person in 
passing by.” The distinction between Minshall’s hypothetical case and 
the principal case is not readily apparent. Quite possibly Minshall would 
have found the negligent dropping of the paint bucket collateral to the 
employment. Or, if we say that the negligence consisted in the failure 
to rope off the sidewalk, it must also have been negligence not to keep 
the public at a safe distance from the wall on which the work was being 
done in the hypothetical case. The quotation from the English case, 
however, is broad enough to cover either situation, and it seems likely 
in view of the language used in the principal case that the court would 
hold the employer liable for collateral negligence as well as for negli- 
gence intimately connected with the work to be done. At page 432 in 
the principal case the court said: “Defendants owed to the plaintiff and 
the public while in the use of the sidewalk in front of their premises a 
duty and obligation to see that reasonable care was exercised for their 
protection from injury while the sign projecting over the sidewalk from 
their building was undergoing repair.” “The important fact seems to be 
that the work was being done in a public place. 

Paragraph No. 1 of the syllabus in the Covington Bridge case, supra, 
is Paragraph No. 1 of the syllabus in the principal case, and it also states 
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the rule somewhat more broadly than most American cases would 
justify. It reads in part as follows: “Where danger to others is likely 
to attend the doing of a certain work, unless care is observed, the person 
having it to do is under a duty to see that it is done with reasonable 
care.” In Warden v. Pennsylvania R. R. Co., 123 Ohio St. 305, 175 
N.E. 207 (1931), that syllabus was read to the jury, and they were 
told to decide whether or not the work was dangerous. The instruction 
was approved by the Supreme Court. The work being done was the 
construction of a temporary trestle over a busy street, and the negligence 
consisted in leaving a plank extending over the highway in such a posi- 
tion that the plaintiff ran into it and was injured. The language used 
above is similar to that in Section 297 of the Restatement: “One who 
employs an independent contractor to do work which is inherently 
dangerous to others is subject to liability for bodily harm caused to them 
by the contractor’s failure to exercise reasonable care to prevent harm 
resulting from the dangerous character of the work.” The comment 
and the explanatory notes, however, make it rather clear that the section 
applies only to ultra-hazardous work or work involving the use of ultra- 
hazardous instrumentalities, such as blasting, the use of fire in clearing 
land, and the tearing down of high walls. 

Unless we can say that the work of painting the sign was inher- 
ently dangerous, it is submitted that none of the propositions stated in 
the Restatement of the Law of Torts is broad enough to impose liability 
in the principal case. Indeed, the negligence in the principal case would 
probably be classed as collateral negligence. See comments and illustra- 
tions in Sections 296 and 297. But the Reporter was careful to explain 
that the American Law Institute did not intend to discourage further 
extensions of liability. Tentative Draft No. 6, page 59. 

D. M. PosTLewalre. 


~PERSONAL PROPERTY 


Ricut oF Finper as Acainst TH1rRp PERSON 

Plaintiff, as an employee of the Toledo Trust Co. operated an elec- 
tric door from a cage, admitting identified safety deposit customers, 
employees who worked in the offices in the rear and on the second floor, 
and visitors. In July, 1920, plaintiff found an unmarked envelope 
containing five hundred dollars on the floor of the small lobby adjacent 
to her cage. She reported it to the vice-president of the bank, who 
placed the money in a special account. Upon a demand for the money 
and a refusal, plaintiff sued in July, 1933. It was held that the judg- 








CO ss Nb 


So =m |S 


) 
a 


ty 


al 


SI 








NOTES AND COMMENTS I0$ 


ment for the plaintiff was not barred by the statute of limitations on 
grounds; (1) a continuing trust is exempt from its operation, Ohio Gen. 
Code Sec. 11, 236 and; (2) it does not begin to run until demand and 
refusal, Ohio Gen. Code Sec. 11, 224. The judgment was affirmed on 
appeal. Toledo Trust Co. v. Simmons, 52 Ohio App. 373 (Oct. 7, 
1935): 

Where property has been left on a desk or table in a quasi-public 
place or private premises, courts in both the United States and England 
will hold for the owner of the premises as against a finder on the theory 
of custody. State v. Courtsol, 89 Conn. 564, 94 Atl. 973 (1915); 
Foster v. Fidelity Safe Deposit Co., 264 Mo. 89, 174 S.W. 376 
(1915); Kincaid v. Eaton, 98 Mass. 139 (1867); Heddle v. Bank of 
Hamilton, 17 B.C. 306, 6 B.R.C. 256 (1912); Loucks v. Gallogly, 
23 N.Y. Supp. 126 (1892); Aigler, Rights of Finders, 21 Mich. L. 
Rev. 664, 57 Am. L. Rev. 511; McAvoy v. Medina, 11 Allen 548, 
87 Am. Dec. 733 (1866). 

If the circumstances are such as to justify classifying an article as 
lost, the United States courts will hold the finder entitled to retain the 
property, whether found on a quasi-public or private premises. Cleve- 
land R. Co. v. Durschuk, 31 Ohio App. 248, 166 N.E. 909 (1928); 
Hoagland v. Forest Park Amusement Co., 170 Mo. 335, 70 S.W. 878 
(1902); Bowen v. Sullivan, 62 Ind. 281, 30 Am. Rep. 172 (1878); 
Matthews v. Harsell, 1 E. D. Smith (N.Y.) 393 (1852); Tatum v. 
Sharpless, 6 Phila. 18 (1865); Hamaker v. Blanchard, 90 Pa. 377, 35 
Am. Rep. 664 (1879); Thayer on Possession, 18 Harv. L.R. 196. 
The English courts, however, are unwilling to draw the distinction be- 
tween “lost” and “left” property when the lost article is found on a pri- 
vate place. The theory is that the owner of the locus in quo is entitled to 
all property attached to or under the land. South Staffordshire Water Co. 
v. Sharman, 2 Q.B. 44 (1896); Pollock and Wright, Essay on Posses- 
sion in the Common Law, 41; Shartel, Meaning of Possession, 16 Minn. 
L. Rev. 611; Holmes, Possession in the Common Law, 206; Bridges 
v. Hawkesworth, 21 L. J. Q. B. (N.S.) 75 (1851). 

Cases involving the finding of articles on the premises of safety 
deposit companies are few. In one case, by the extension of the custody 
theory, the arbitrary distinction between “lost” and “left” property was 
considered immaterial, and the safety deposit company held to be 
entitled to the bond found on the floor of a private room maintained for 
box-renters exclusively. Silicott v. Louisville Trust Co., 205 Ky. 234, 
265 S.W. 612 (1924). In the principal case the court refused to reject 
the distinction, but its conclusion may be justified on the ground that 
the money was found in the lobby of a semi-public place. 











106 LAW JOURNAL — DECEMBER, 1936 


Due primarily to the nature of the business, it is a question of policy 
for the courts to decide, whether they will extend the custody theory, 
to cover property lost anywhere on the premises of a safety deposit 
company. WILLIAM CREME. 


SALES 


ImpLiep WarRANTY OF Foop Sop IN A RESTAURANT — SALE 
oR SERVICE — JOINDER OF ACTIONS 

The plaintiff’s husband purchased a sandwich in defendant’s restau- 
rant, ate it and died of ptomaine poisoning caused by it. Notice of the 
death was given by plaintiff after her appointment as administratrix. 
The petition contained counts based upon negligence and implied war- 
ranty of fitness of food for human consumption. Recovery was had 
on the latter count, no negligence having been proved. Schuler v. 
Union News Co., (Mass. 1936), 4 N.E. (2d) 465. 

In the early law, an innkeeper was not liable for food served a 
patron on theory of implied warranty, but he was liable for negligence 
in its preparation. Beale, Innkeepers, Sec. 169; Keilway, 91; 1 Willis- 
ton on “Sales” (2d Ed.) Sec. 242b. A majority of the courts of last 
resort still refuse to hold hotels and restaurants liable upon an implied 
warranty of food sold for human consumption. Merrill vy. Hodson, 
88 Conn 314, 9 Atl. 533 (1914); Rickner v. Ritz Restaurant, 13 
N. J. Mis., 818, 181 Atl. 398 (1935); Nisky v. Child’s Co., 103 
N.J.L. 464, 135 Atl. 805 (1927); Valeri v. Puliman Co., 218 Fed. 
519 (1914); Rowe v. Louisville N.R. Co., 29 Ga. App. 151, 113 
S.E. 823 (1922); Travis v. Louisville R. Co., 183 Ala. 415, 62 So. 
851 (1913); Sheffer v. Willoughby, 163 Ill. 518, 45 N.E. 253 
(1896); Burkhardt v. Arnion Co., 115 Conn. 249, 161 Atl. 385 
(1932). “The question is supposed to depend on whether the restaurant 
keeper made a ‘sale’ to the customer of the injurious food.” 1 Willis- 
ton on “Sales” (2d Ed.) Sec. 2426. If it is a sale it comes within Sec. 
15 (1) of the Uniform Sales Act and there is an implied warranty. 
Heise v. Gillette, 83 Ind. 551, 149 N.E. 182 (1925); Smith v. 
Carlos, 215 Mo. App. 488, 247 S.W. 468 (1923); Barrington v. 
Hotel Astor, 184 N.Y. App. 317, 171 N.Y.S. 840 (1919); West v. 
Katspanas, 107 Pa. Super. 118, 162 Atl. 685 (1932); Goetten Vv. 
Owl Drug Co., 49 Pac. (2d) 286 (1935); Smith v. Geerish, 256 
Mass. 183, 152 N.E. 318 (1926). But if it is not a sale then it 1s a 
rendition of service and there is no implied warranty. The courts which 
refuse to imply a warranty do so on the theory that restaurants render 
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services and do not sell food. Louch v. Morley, 39 Cal. App. 633, 
179 Pac. 529 (1919); Nisky v. Child’s Co., supra; Kennedy v. Len, 
81 N.H. 427, 128 Atl. 343 (1925); Woolworth Co. v. Wilson, 98 
A.L.R. 681, 74 Fed. (2d) 139 (1934); McCarley v. Wood Drug 
Co., 228 Ala. 226, 153 So. 446 (1934); Lynch v. Hotel Bond Co., 
117 Conn. 128, 131, 167 Atl. 99 (1933); Merrill v. Hodson, supra; 
Sheffer v. Willoughby, supra; Valeri v. Pullman Co., supra. Two cases 
in Massachusetts have held that there is an implied warranty of food 
served in a restaurant whether it is a sale of food or rendition of services. 
Friend v. Child’s Co., 231 Mass. 65, 120 N.E. 407 (1918); Barring- 
er v. Ocean §. 8. Co., 240 Mass. 4.05, 134 N. E. 265 (1922). But in 
an early decision, the Massachusetts court held that a public caterer at a 
dance hall was not liable on implied warranty for food sold. Bishop v. 
Webber, 139 Mass. 411, 1 N.E. 154 (1885). In Ohio there is only 
one case in point, Clark Restaurant Co. v. Simmon, 29 Ohio App. 220, 
163 N.E. 210 (1927), which while based on a pure food statute, Ohio 
Gen. Code, Sec. 12760, holds that a restaurant makes a sale of food to 
a patron rather than a sale of services. This case cannot be distinguished 
on this point from those cases where recovery was sought on the theory 
of an implied warranty. 

The minority view is well established in New York and Massa- 
chusetts, these jurisdictions holding that there is an implied warranty 
upon food sold in a restaurant. ‘These courts have enlarged their con- 
cept of “sale” to include a meal purchased and consumed in a hotel or 
restaurant. Leahy v. Essex Co., 164 N.Y. App. 903, 148 N.Y.S. 
1063 (1914); Muller v. Child’s Co., 185 N.Y. App. 881, 171 N.Y.S. 
541 (1918); Smith v. Carlos, supra; Friend vy. Child’s Co., supra; 
Barrington v. Hotel Astor, supra; Cushing v. Rodman, 82 Fed. (2d) 
864 (1936). But the Maine court has held that there is no liability 
based upon an implied warranty of canned goods served by a restaurant, 
since the buyer can hardly be said to rely upon the seller’s judgment 
under such circumstances. Bigelow v. Maine Central R.R. Co., 110 
Me. 105, 85 Atl. 396 (1912). One court which has refused to hold 
the restaurateur upon an implied warranty, has suggested in a dictum 
that food sold in a drug store is warranted fit for human consumption. 
Lynch v. Hotel Bond Co., supra, citing Race v. Krum, 22 N.Y. 410, 
118 N.E. 853 (1918). The distinction suggested was that where food 
may be eaten either on the premises or taken away this constitutes a sale. 
This distinction would seem to be valid in cases involving “automats” 
and similar food dispensing agencies. 

The principal case also raises the question as to the propriety of 
joining a count based upon negligence with one founded upon an implied 
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warranty. Historically, “Warranty in its early stages was in tort and 
recovery by an action of deceit,” 2 Ohio St. L.J. 180. But beginning 
with the case of Stuart v. Wilkins, 1 Doug. 18 (1778), an action in 
assumpsit was allowed. “The action on a warranty is a hybrid be- 
tween tort and contract,” 3 Williston “Contracts” p. 1505. “In 
pleading the warranty, the allegation may be framed in two counts, 
one in contracts and one in tort,” 2 Ohio St. L.J. 180, 181; Davies 
v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382 (1920); 
Back v. Dixon, 115 Minn. 172, 131 N.W. 1078 (1911); Mayerhof 
v. Wortman, 92 Okla. 66, 218 Pac. 842 (1923). There still seems to 
be doubt in the minds of some courts whether these actions can properly 
be joined. The majority of the courts which have passed on this matter 
allow a joinder. Farrell vy. Manhattan Market Co., 198 Mass. 271, 
84 N.E. 481 (1908); Needham v. Halverson, 22 N.D. 594, 135 
N.W 203 (1912); Ades v. Wash, 199 Ky. 687, 251 S.W. 970 
(1923). Some courts have forced the plaintiff to elect, Van Tassel v. 
Beecher, 28 N.Y.S. 73 (1894). The minority of the courts do not 
permit a joinder of the two courts in torts and implied warranty. 
Montgomery v. Alexander Lumber Co., 140 Ga. 51, 78 S.E. 413 
(1913); Pridemore v. Fife, 178 Mo. App. 332, 165 S.W. 1155 
(1914). But Ohio permits an action in tort and contract to be joined 
when they arise out of the same transaction. Sturges v. Burton, 8 Ohio 
St. 215 (1848). It would seem that under this doctrine, counts based 
upon negligence and warranty such as were joined in the principal case 
would be good in Ohio. R. W. VANDEMARK. 


WILLS 


TESTAMENTARY Capacity — UNbDuE INFLUENCE 


In an action to set aside a will it was disclosed that the testator was 
a man of the age of seventy-nine and afflicted with some of the ills that 
flesh is heir to; that he was childish; that he was forgetful and occasion- 
ally got lost in close proximity to his own home; and that frequently he 
did not know his intimate friends, or knowing them refused to speak to 
them even when they were present as guests in his own house. 

The legatee, a blood relative of testator’s deceased wife, visited his 
house at least once a week after the death of his wife, cleaned the house, 
sent out the laundry, and cooked for him. During the last illness she 
remained at his home, continually looking after him. It was also shown 
that the testator referred to her as the “boss,” called her a hog to want 
all his property, and that she, during testator’s last illness, a year and a 
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half after the execution of the will, excluded his relatives and after the 
funeral of the testator complimented herself as being “smart.” The 
trial court set the will aside, but the Court of Appeals, 2nd District, 
Madison County, reversed the decision, holding that the burden of the 
issues of mental incapacity and undue influence were not made out. 
Judge Sherick, dissenting. Olney v. Schurr, 21 Ohio L. Abs. 630 
(1936). 

General Code, Section 10504-2 declares that a person of full age, 
of sound mind and memory, and not under restraint, may make a will. 
The question immediately arises, however, as to what circumstances indi- 
cate the presence or absence of “sound” mind and memory. In Kette- 
man v. Metzger, 3 Ohio C. C. (NS) 224, 23 O.C.C. 61 (1901), 
it is stated: “It is an elemental proposition that it does not require the 
highest degree of mental capacity to make a will.” 

Various tests of testamentary capacity have been laid down in the 
Ohio cases. The most comprehensive statement is found in Neimes v. 
Neimes, 97 Ohio St. 145, 119 N.E. 503 (1917), which is followed in 
the principal case, that “testamentary capacity exists when the testator 
has sufficient mind and memory to: (1) understand the nature of busi- 
ness in which he is engaged; (2) to comprehend generally the nature 
and extent of his property; (3) to hold in his mind the names and 
identity of those who have natural claims upon his bounty; and (4) 
to be able to appreciate his relation to the members of his family.” In 
light of the fact that the court later states that the ability of a testator 
to transact ordinary business “‘is in fact a higher test than the law im- 
poses,” it would seem that what the court meant when it spoke of under- 
standing the nature of the business in which he was engaged, was that 
the testator should have the purpose and intention of disposing of his 
property by will, or in other words, that he understood that he was 
engaged in the “business” of making a will. Such a requirement is 
expressly laid down in Dunlap v. Dunlap, 89 Ohio St. 28, 104 N.E. 
1006 (1913). ‘To these requirements some courts have added another, 
namely, that in regard to such matters, the testator must be able to 
form a rational judgment, Beck v. Snively, 29 Ohio L. Rep. 100 
(1929), and to convey that information and his wishes to the party 
drawing his will, Baille v. Heimsath, 20 Ohio App. 216, 151 N.E. 788 
(1925). Again it is said that testamentary capacity is the ability, with- 
out suggestion, to make a testamentary disposition of his property, Moore 
v. Caldwell, 6 Ohio C. C. (N.S.) 484, 27 Ohio C. C. 449 (1904); 
or that it is a rational understanding on the part of the testator at the 
time of the making of his will, of the business he is engaged in, the kind 
and value of the property devised, the persons who are the natural ob- 
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jects of his bounty, and the manner in which he wishes to dispose of his 
property. Ross v. Stewart, 15 Ohio App. 339, 32 Ohio C. A. 217 
(1921). 

Ohio courts have repudiated the alleged “Ability to Transact Ordi- 
nary Business” test. A testator may have capacity to make a will, al- 
though unable to manage his estate or engage in the conduct of business, 
Neimes v. Newmes, supra; Welsh Hills Baptist Church v. Wilson, 9 
Ohio C. C. (N.S.) 611, affirmed in 75 Ohio St. 636, 80 N.E. 1135 
without opinion (1907). On the other hand, one may possess capacity 
to carry on ordinary business transactions and yet not be able to make a 
will, as where he is suffering from delusions. Board of Foreign Missions 
v. Bevan, 2 Ohio App. 182, 17 Ohio C. C. (N.S.) 275, affirmed in 
memorandum opinion in 91 Ohio St. 395, 110 N.E. 1054 (1913). 
Likewise, ability to make a contract is not the test of testamentary ca- 
pacity. A testator may have capacity to make a will, even though he 
is unable to make a contract. Ketteman v. Metzger, supra. See also 28 
Ruling Case Law, p. 89. 

The courts in applying the test laid down in Neimes v. Neimes do, 
however, give certain weight to various recognized factors influencing 
the testator’s capacity. It is well settled that one may have testamentary 
capacity though he is blind, Rewell v. Warden, 4 Ohio C.C. (N.S.) 
545, 24 Ohio C.C. 344 (1903), dictum; or, as in the principal case, 
though he is of advanced years, Barlion v. Connor, 9 Ohio App. 72, 
31 Ohio C.A. 463 (1917), or possessed of an impaired memory, Bell 
v. Henry, 28 Ohio L. Rep. 528, affirmed in 121 Ohio St. 241, 167 
N.E. 880 (1929). Neither is testamentary capacity negatived by the 
fact that the testator is weakened by sickness, Bell v. Henry, supra; 
possessed of eccentricities of conduct, Ketteman v. Metzger, supra; ad- 
dicted to the use of alcoholic liquors or drugs, Gregg v. Moore, 14 Ohio 
C.C. (N.S.) 570, 33 Ohio C.C. 534 (1911); insane, Kennedy v. 
Waleutt, 118 Ohio St. 442, 161 N.E. 336 (1928); suffering from 
delusions, Wadsworth v. Purdy, 12 Ohio C.C. (N.S.) 8, 31 Ohio C.C. 
110 (1908); suffering from moral depravity, Joslyn v. Sedam, 7 Ohio 
Dec. Rep. 350, 2 Bull. 147 (1877); or in extreme distress or disa- 
bility of the body, Rewell v. Warden, supra. Obviously, however, the 
pain or effect of any one of the weaknesses above may so effect the 
intellect as to destroy a sound mind and memory within the test set out 
in the Neimes case. See Re Burrough, 8 Ohio N.P. 358, 11 Ohio 
N.P. 229 (1900). 

As was stated in the principal case, while weakness or impairment 
of memory may affect the capacity of the testator, one may be able to 
devise property even though his memory is impaired. Singer v. Howard, 
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22 Ohio N.P. (N.S.) 161, 64 Bull. 643 (1919). An individual may 
be forgetful at times, unable to recognize neighbors, friends, and ac- 
quaintances, yet that alone does not determine whether such person has 
capacity to execute a will, Bell v. Henry, supra. If, however, it dis- 
qualifies him from having a “disposing” memory the will may be set 
aside, Rewell v. Warden, supra. The court in the latter case defined a 
“disposing”? memory as “that possessed by one who has knowledge of the 
act he is engaged in, full knowledge of the property he possesses, an in- 
telligent perception and understanding of the disposition he desires to 
make of it, and of the persons and objects he desires shall be the recipi- 
ents of his bounty.” 

Every sane person is considered as having testamentary capacity, but 
testamentary capacity and sanity are not synonymous terms, Neimes v. 
Neimes, supra. <A partial unsoundness of mind, not affecting the gen- 
eral faculties and not operating on the mind of the testator in regard 
to the testamentary dispositions is not sufficient to render a person in- 
capable of disposing of his property by will, Re Underhill, 10 Ohio Dec. 
Rep. 487, 21 Bull. 279 (1889); Evans v. Davis, 11 Ohio Dec. Rep. 
876, 30 Bull. 289 (1899). That one is declared insane or is under 
guardianship, Kennedy v. Walcutt, supra, does not per se deprive him 
of capacity to make a will, but such may be used in evidence bearing 
on testamentary capacity at the time of making the will, Rutledge v. 
Inlow, 2 Ohio Ops. 306 (1935). It has also been held that a will 
executed by an insane person during a lucid period is valid, Re Under- 
hill, supra. See also 28 Ruling Case Law p. 99. 

Like insanity, delusions may or may not disqualify one from testa- 
mentary capacity. In order to avoid a will on the ground that the 
testator at the time of the execution thereof labored under a delusion, 
the delusion must be an insane delusion, Board of Foreign Missions v. 


“ 


Bevan, supra, which has been defined as “a diseased condition of the 
mind in which the testator believes things to exist which exist only in his 
imagination and with a persuasion of belief so firm and fixed that 
neither argument nor evidence could convince him to the contrary,” 
Fridline v. Dolby, 8 Ohio L. Abs. 423 (1929). Also, the delusion 
must affect the provisions of the will to invalidate it, Singer v. Howard, 
supra, for, as has been stated, “the existence of delusions which do not 
affect either the natural or selected objects of his bounty, is not incon- 
sistent with testamentary capacity.” Wadsworth v. Purdy, supra. 

As to the question of undue influence, the court, in the principal case, 
presumably followed the prevalent hard and fast rule that to make a 
case of undue influence the free agency of the testator must be shown 
to have been destroyed. While such a rule is firmly established, undue 
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influence such as invalidates a will is not easy to define, 41 Ohio Jur. 


¢ 
352, since every will is the result of influence strong enough to produce F 
it, Monroe v. Barclay, 17 Ohio St. 302, 93 Am. Dec. 620 (1867). s 
Many influences which are lawful may induce the testator to make cer- 
tain provisions in his will which otherwise would be omitted, Baille v. 1 


Heimsath, supra. So long, then, as such influences do not induce a 
disposition of the testator’s property contrary to his wishes and inclina- 
tions the will is not susceptible to the attack of undue influence, Monroe 
v. Barclay, supra, for it is the effect that the restraint or threats have 
upon the testator, and not the effort or attempt to coerce, that con- 
stitutes undue influence, Rapp v. Becker, 4 Ohio C.C. (N.S.) 139, 26 
Ohio C.C. 321 (1904). Even though the purpose to coerce is clear, 
there can be no undue influence if the testator is unaffected thereby, 
Rapp v. Becker, supra; and if coercive conditions are created of which 
the testator is unaware but by which he is influenced, undue influence 
has been exercised even though the testator did not know of such agency, 
Rapp v. Becker, supra. 


The fact that the testator is given advice does not amount to undue 





influence if he decides to follow or reject the advice according to his own 
free will, Joslyn v. Sedam, supra, even though one should, by such 
means, procure a disposition in favor of himself or of someone else whose 
interests he has maintained, Hall vy. Hall, 15 Ohio D.N.P. 161 (1904). 
This same principle applies to influence exerted by treating the testator 
kindly, Hall v. Hall, supra; or as in the principal case, with considera- | 
tion and friendliness, Batlle v. Heimsath, supra; by argument, Hayes v. 
Halle, 23 Ohio App. 522, 155 N.E. 493 (1925); or by appeals to the 
affection, Rewell v. Warden, supra. 

It is clear that no precise quantity of influence can be said to be 





necessary in all cases, as the requisite amount varies with the circum- 
stances of each case, Huff v. Huff, 3 Ohio L. Abs. 259 (1925), and } 
especially does it vary according to the strength or weakness of mind of 
each testator. The amount of influence necessary to dominate a mind 
impaired by age or disease is obviously less than that required to control 
a strong mind. See Raymond v. Hearon, 30 Ohio App. 184, 164 N.E. 
644 (1928); Gress v. Stark, 14 Ohio N.P. (N.S.) 545, reversed on 
other grounds in 4 Ohio App. 92 (1914). Thus, soundness of mind, ‘ 
advanced age, and physical weakness are important facts to be con- 
sidered in passing on the question of undue influence, Winkler v. W ash- 
burn, 6 Ohio I. Abs. 689 (1928). 

Although Judge Sherick dissented in the principal case, his opinion 
was concerned with the questions of admissibility of certain evidence 
and of the sufficiency of the evidence to establish the issues drawn in the 
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case. No hint of any departure from the principles contained in his dis- 
cussion was made. In light of the decisions contained herein, it would 
seem then that proper legal principles were applied in the principal case 
leaving to conjecture only the question whether or not the evidence 
warranted the conclusion reached. 

Harry L. Brown. 
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BranpEIs—IHE Personat History ofr AN AMERICAN IDEAL 

Alfred Lief, Stackpole Sons, N. Y. (1936). $3.00. 

The editor of “The Dissenting Opinions of Mr. Justice Holmes,” 
“Social and Economic Views of Mr. Justice Brandeis” and the book, 
“Representative Opinions of Mr. Justice Holmes,” has turned his hand 
to biography. Mr. Lief has undertaken the titan’s task. He would set 
out the philosophy of the man who committed himself to none. Lief has 
combed the records of Mr. Justice Brandeis’ work and his findings 
make up his “History of an American Ideal.” Here follows a docu- 
mented but implied philosophy. 

Justice, Mr. Brandies would say, is only justice when applied with 
due consideration to time and place. Therefore, the needs of situations 
rather than categorical philosophy should be the fuel of change. One 
should practice a pragmatic liberalism open to experimentation yet not 
irretrievably committed by dogmatism to an emphasis of a single point 
of view. Such adherence tends to discredit valid arguments for the 
position taken. Impassive consideration is the keynote of all inquiries. 
If this be true, then facts must be determined and related to needs. 
When conclusions are proved wrong, abandon them and search else- 
where for truth. 

Complete freedom of speech is essential. This vital privilege should 
be infringed only when about to inspire an action that will not permit 
a full discussion of the problem involved. ‘The danger lies not in freedom 
of speech but rather in the possibility that it won’t last long enough to 
permit complete discourse. Personal freedom, of which freedom of 
speech is a part, is the most cherished of conditions. It is the vehicle of 
achievement. , 

Law should have a reasonable relation to the end sought. It must 
be preventative rather than retributive. Progress must be made through 
social experimentation. If bad conditions exist, the legislatures must 
have leeway in proposing remedies. 

Bigness is an evil because it becomes top-heavy with its own structure. 
It cannot be controlled and the slave becomes the master. Thus, monop- 
oly can lead only to inefficiency and infringement of liberty. Competi- 
tion, on the other hand, stimulates activity and enhances efficiency by 
insuring manageable size and a struggle for proficiency. The policy of 
competition should be regulated, however, in the public interest. Price- 
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cutting and its disastrous effects on workers and the public must be 
avoided. Let a regulated competition be the keynote. Keep constantly 
before you the realization of the public interest. Bear in mind that the 
public is always the third party to any controversy. 

Capital and labor no longer stand in the position of master and 
slave. They are associates—parties to a contract. If democratic striving 
is to go on, strong unions are necessary, but always the willingness to 
arbitrate must be wisely imminent. The relations between capital and 
labor being founded in contract impose mutual obligations. Both parties 
join by assuming the responsibilities of their duties and by enforcing their 
rights within the legal framework. 

Thus the philosophy of an American ideal is summarized. Thus 
Mr. Justice Brandeis is portrayed—a powerful figure vitalizing his ideal- 
ism with an empiricism gleaned from wide personal experience and the 
most careful study. 

The career of the Jurist is traced from Kentucky boyhood to mem- 
bership in the nation’s highest tribunal. Although Mr. Brandeis’ public 
endeavors are elaborated a bit burdensomely, it must be admitted that the 
cumulative effect of the narration is to impress one with the scope and 
magnitude of the ideal described and with the ability of its protagonist. 

Radical or conservative—which designation fits the younger Bran- 
deis? It would seem most reasonable to find a bit of each. What can 
a man be termed who applauds the I. W. W. on occasion, who feels 
that industrial democracy is an ultimate, and who in the next breath 
congratulates the American Federation of Labor in clearing the atmos- 
phere of socialism? Mr. Brandeis preferred to express no particular po- 
litical faith although he was at various times identified with LaFollette 
in the Progressive movement and was close to President Wilson. 

Hated and respected with equal ferocity, he dispassionately pursued 
his way, and in the hectic days preceding the confirmation of his appoint- 
ment to the Supreme bench coolness was no easy virtue. The results 
have vindicated his acts and Mr. Lief sets them out readably and well. 


Jack G. Day. 


Firry-Five Men. Fred Rodell. The Telegraph Press, Har- 

risburg, Pa. 1936. 

“There were no airplanes, no railroads, no four-lane concrete high- 
ways in those days.” With this sentence Mr. Rodell sets the stage for 
his story of the making of the Constitution. Although those were indeed 
“horse and buggy days,” many of the matters discussed at the convention 


are still discussed today and many of the issues are still hotly debated. 
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On the immediate issue of conservative as against liberal construction of 
the Constitution, it is apparent that the author would stand with the 
liberals. He insists, however, that he has “no purpose—save to tell the 
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story as it really happened.” 

Most often in seeking to interpret the broad words of the Constitu- 
tion judges and laymen have turned to the Federalist papers to discover 
the intent of the Founding Fathers. But, as Mr. Rodell points out, the 
Federalist papers were the “campaign speeches” of those working for 
the adoption of the Constitution. “The debates are the record of the 
closed meeting that mapped the campaign plans.” As we follow these 
debates, almost the only record of which are Madison’s day-by-day 
notes, it is clear that the fifty-five men were not visionary dreamers 
planning a government for half a continent. They were hard-headed 
men of affairs seeking a remedy for the political and economic ills which 
beset thirteen small states under the weak Articles of Confederation. 

Many persons today think that the Constitution sprang from a 
general recognition by the people that government under the Confeder- 
ation was a failure. Such was not the case. A comparatively small group 
of men, representing chiefly the moneyed and business interests, was be- 
hind the movement to establish a strong national government. The let- 
ters to the legislature asking them to send delegates to a convention 
mentioned only a revision of the Articles. The legislatures would not 
have sent delegates to a convention which proposed to deprive them of 
their powers. But among the delegates who attended the Convention 
there were few who wished to limit their work to a revision of the 
Articles. Almost immediately the Convention set about planning a 
strong national government. It is true that occasionally the cry of states’ 
rights was raised. But that cry was not used, as it is today, to deny to 
the federal government the power to do what the states have neglected 
or have been unable to do. Then the cry was raised by the small states 
when they feared that the large states were being given too much con- 
trol over the national government. 

The main business of the Convention was opened when Randolph 
presented a series of resolutions embodying the framework of a national 
government. As today there was to be a separation of powers under an 
executive, a bicameral legislature, and a judiciary. There the resem- 
blance to the Constitution as finally adopted ends. As the delegates took 
up the proposals one by one and debated, revised, and adopted or dis- 
carded them, two things seemed to have been uppermost in their minds: 
the new government must be strong enough to control the unruly state 
legislatures; and its control must be removed as far as possible from the 
people. The people through their legislatures passed paper money laws 
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and debt moratoria and taxed business and trade. The use of govern- 
mental power to aid the “forgotten man” and to effect a redistribution 
of wealth was an issue then as it is today. But the classes which then 
sought a strong national government to curb the democratic state legis- 
latures now plead for states’ rights because the national government has 
itself gone democratic. 

The delegates agreed without much difficulty that the people should 
vote directly for only one half of one of the three branches of the gov- 
ernment. It is interesting to note that today, because of one written and 
one unwritten Amendment, the people vote directly for two of the three 
branches, But at that time the fifty-five men thought they had fixed 
matters so that the “substantial citizens” would govern for their less 
intelligent and not so well-to-do compatriots. There was still the ques- 
tion of which group or groups of “substantial citizens” were to have 
control. The small states feared that if the large states had control of 
the national government, they would use tariffs and taxes to discriminate 
against their business and trade. Neither did the large states feel that 
they could trust the small, nor the slave states that they could trust 
the Northern states. It was only after prolonged and heated debate that 
a compromise was reached. 

On comparatively minor matters two of Madison’s proposals are 
interesting. He wanted national salaries to be paid in wheat so that 
they would not fluctuate with the value of money. Today we have 
advocates of the Warren “rubber dollar.” Madison also favored an 
immediate review of the constitutionality of all laws. Today people still 
argue against the uncertainty of not being able to tell for several years 
after a law is passed whether or not that law is constitutional. The plan 
was not adopted chiefly because the Convention feared it would drag the 
court into politics. 

The final chapter, entitled “What Would They Think Today?” 
should be interesting and instructive to the lay reader although, perhaps, 
most lawyers will feel that the public should not be let in on the secret. 
It points out how the Supreme Court has perverted the meaning of the 
Fifth and Fourteenth Amendments in order to strike down laws passed 
by states and the nation. Mr. Rodell does not suggest that the Founding 
Fathers would disapprove of the way in which the court has used their 
words. The laws which have been declared unconstitutional under the 
“due process of law”’ clauses have been chiefly those taxing or regulating 
business; and in 1789 the Founding Fathers did not favor such laws. 
But at least they would feel that a most ingenious use had been made of 
words which were intended to apply only to criminal procedure. 


Mr. Rodell has dedicated his book ““To the School Children and the 
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Politicians—for the same reason.” For the same reason he might well 
have added: “To the Lawyers and the Judges,” but it is a long time 
since either lawyers or judges have been interested in the real intent of 
the fifty-five men except when they could use that intent to buttress the 
interpretation they wanted to make. D. M. PosTLewalreE. 


StoRM OveER THE Constitution. By Irving Brant, Bobbs- 

Merrill Co. 

In these days of a rising federalism which is the inevitable conse- 
quence of the industrial revolution America has undergone, recourse is 
often taken to the words of the Constitution to challenge the right of 
the people to enact their will into law. Irving Brant searches the records 
of the Constitutional Convention and brings forth convincing evidence 
that the framers intended the Constitution to contain sufficient power to 
enable the federal government to meet any exigency required by the 
general welfare. 

At the time the Constitution was framed men of property looked to 
a strong federal government to protect their property, now they are 
believers in States’ Rights. Similarly, Democrats and Republicans have 
changed positions. The former, once believers in Jeffersonian States’ 
Rights theories are now followers of Hamilton desiring a strong federal 
government. The Republicans have discarded the teachings of Ham- 
ilton to become the modern State Righters. The author discusses this 
peculiar transition and traces the beginning of it to Jefferson, himself. 

Mr. Brant attacks the common belief that the Supreme Court has 
changed the Constitution from a concession of limited powers intended 
by the framers and also the belief that there were two general groups of 
states in the Convention, one in favor of a strong federal government 
and the other against it. He finds that in reality each group was in favor 
of a strong federal government if it was to control such government; 
that it was a contest for power not for liberty. 

The framers are shown by the author to have taken for granted that 
the Constitution gave to the federal government many powers which are 
now denied it. Their discussions prove that they believed the Constitu- 
tion granted power to create mercantile monopolies; that the taxing 
power could be used to regulate or destroy commerce, to regulate morals 
or even to free the slaves. Since the framers believed that the taxing 
power is so broad there appears to be no historical basis for the holding 
of the Supreme Court that Congress cannot levy a tax on products of 
child labor when the primary purpose is not revenue but regulation of 
employment. 
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The tremendous growth of corporations coupled with the limiting 
of both federal and state powers by Supreme Court decisions has brought 
about a critical situation. Mr. Brant believes that the only way to stave 
off fascism is by giving the federal government power to cope with the 
situation. He believes that this may be accomplished without constitu- 
tional amendment for the grant of sufficient power is in the Constitu- 
tion, and the people need only elect presidents who will appoint the right 
men to the Supreme Court. 

Mr. Brant is a very interesting writer. One cannot help but be 
convinced that the framers intended the Constitution to confer great 
power upon the federal government. The writer’s advocacy of the New 
Deal is never for a moment left in doubt. His statements concerning 
the Supreme Court show that he is opposed only to those decisions which 
are not in accord with his particular philosophy. ‘Thus, after a bitter 
denunciation of the Supreme Court in which he claims that its record 
of nullifications of federal law is almost a perfect one of economic and 
social reaction, he admits that it is a possible safeguard against fascism 
and a valid protection to property rights in voiding confiscatory pro- 
visions in farm mortgage and pension acts. 

Conceding that the intention of the framers was to give the federal 
government the greater powers claimed by Mr. Brant, it may be ques- 
tioned whether their intent is as important as that of the ratifiers. In 
the case of a statute it is true that the intention of the framers is all- 
important. But in the case of a Constitution it can be said that the 
framers are mere agents of the people to prepare the document for 
ratification and the intention of the ratifiers is all-important. If this 
view is followed the author clearly demonstrates that the people were 
misled as to the powers of the federal government. 

The book shows that Mr. Brant has done a great deal of research 
and clear thinking. Whether or not one agrees with his conclusions the 
book is well worth reading. Car R. BULLOocK. 


Tue SymBots oF GOVERNMENT. Thurman W. Arnold, Yale 

University Press, 1935. 

To appraise the depths of Professor Arnold’s thinking as expressed 
in this book one must first understand his approach. As a Neo-Realist, 
he attempts to convince us of the efficacy of the laboratory method used 
in the physical sciences as a formula for discovering the social sciences. 

The author says that when he speaks of the symbols of government 
he means both the ceremonies and the theories of social institutions. They 
are ordinarily studied not as symbols but as fundamental principles of the 
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separate sciences of law, economics, political theory, ethics and theology. 
These principles are not to be thought of as truths but as symbolic think- 
ing which conditions the behavior of men in groups. 

According to the author, rational thinking is the greatest obstacle to 
progress in the social sciences. It requires the ideals which our institu- 
tions dramatize and the systems upon which our institutions are founded 
to be logical. If they are not, they lose prestige. ‘This causes us to say 
that if a result is in conflict with the system it is bad though that result 
is socially desirable. In the same manner, the greatest progress in human 
organization is made by men who do not follow such ideals. When one 
first examines such statements, it would seem that Professor Arnold is 
saying that the human race is a joke in that they must be rational and 
therefore, as a result, be socially unprogressive. But what he really means 
is that, although we must have conceptual and rational thinking, we 
should not be ruled by it, nor permit it to retard the march of society. 

The author dexterously uses his scalpel and probe to lay open the 
institutions of government. These in progressive order are the “Law,” 
economics and sociology. He also demonstrates the purpose of trial, both 
criminal and civil, in dramatizing our ideals. He discusses the ideals of 
a fair trial and law enforcement and shows why they must conflict. He 
guides us through the maze of thinking that leads staid citizens to grow 
alarmed at the mention of bureaucracy. He tells why we are having 
another two-headed system of law as law and equity used to be. These 
new systems are administrative law representing governmental regulation 
and our present judicial system representing individualism. This exposure 
of our institutions is done in such an amusing manner that those who 
do not take themselves too seriously will find themselves smiling at their 
own beliefs. The author illustrates his points with experiences from the 
depression and New Deal periods. 

Some of the results of the use of the author’s method upon the 
institution of the “Law” bear special consideration. He sees in “Law,” 
the institution, a heaven on earth for our people. As such it comforts 
society by letting them believe that if they could only have their rights 
tested they would obtain justice, whereas, in reality, the “Law” is full 
of inconsistencies. ‘The “Law” is what judges and lawyers ought to do, 
not what they really do in deciding and winning cases. This view is 
sometimes criticized as being nihilistic; such a criticism, however, is over- 
stating the case. This view of the author does demonstrate that the 
“Law” is not all that it is supposed to be but, at the same time, it does 
recognize the need for such a concept as long as this concept is kept in 
bounds and is used as a means and not an end. It merely demonstrates 
that we should be more empirical concerning the “Law” than we have 
been. 
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Professor Arnold sees in the future of the science of government the 
understanding of these psychological symbols and ideals so that man 
can be made to be enthusiastic over sensible things. We must find a 
philosophy of government that will enable men to be free to experiment 
and give them an understanding of the world undisturbed by principles 
and ideals, yet not suffering the disillusionment which comes from the 
abandonment of ideals. 

As a conclusion the author abandons his objective viewpoint and 
takes a sociological view. He sees as the fundamental social maxim of 
the future society that man obtains the best social results by working 
for his fellow man and not by working for himself, which has been the 
fundamental maxim of the past. The rise of this society along with the 
rise of a tolerant adult personality who can observe the effects of chang- 
ing beliefs without swinging from complete certainty to complete dis- 
illusionment will do away with great class struggles though not with the 
struggle for improvement. Thus government can be more scientific 
since government acts in accordance with popular ideals of what a great 
abstract personality should do. By such a conclusion, Professor Arnold 
labels himself as an idealist whatever our reaction from the major portion 
of the book might have been. 

This book with its many exposures of governmental institutions is 
bound to impress deeply, if not shock, a person who has not been follow- 
ing contemporary legal philosophy. The thoughts of the book are not 
subject to criticism save for the fact that they may at times seem rather 
jumbled. These thoughts are sound if the laboratory method applied 
is sound. This method though attempting to be a formula for all 
formulas is but itself another formula. It is probably not fundamental 
but is an expression of thinking that is frequently appearing in the writ- 
ings of current legal philosophers. Probably it will eventually be ab- 
sorbed as merely another stage of the philosophy of government, law 
and jurisprudence just as Kant’s method of pure reason has been. This 
method of the author contributes to legal philosophy the idea that 
philosophies are but the folklore of people’s attitudes and thinking of 
that time, and as such should not be followed as fundamental but 
merely as psychological reactions of that time. These psychological re- 
actions are likely to carry over in the form of symbols and ideals which 
will obstruct the new ideas of a later time. 

The book should be read by all students and practitioners of the law 
as it is part of our philosophy of today which opens the road to broader 
social experiment through law. Justin H. Fo_Kertu. 
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Crime and Justice. Sheldon Glueck. Little Brown & Co., Boston, 
1936. $3.00. 

Justice Oliver Wendell Holmes, His Book Notices and Uncollected Let- 
ters and Papers. Edited by Harry C. Shriver. Central Book Co., 
New York, 1936. $3.00. 

Lawless Judges. Louis P. Goldberg and Eleanore Levenson. The Rand 

School Press, New York, 1935. $2.50. 

The Story of the Supreme Court. Ernest Sutherland Bates. The Bobbs 
Merrill Co., Indianapolis, 1936. $3.00. 

Theft, Law and Society. Jerome Hall. Little Brown & Co., Boston, 
1935. $3.50. 

Mr. Tutt’s Case Book. Arthur Train. Charles Scribner’s Sons, New 

York, 1936. $4.00. 
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BAR ASSOCIATION NEWS 


The annual Bench and Bar Smoker was held in Pomerene Hall on 
November 14, 1936 with Harry L. Brown in charge. The judges and 
lawyers of Columbus were invited, many of whom attended. Included 
on the programs were talks by Dean Arant and William Snow. 

Robin Lett who succeeded James Reed to the control of the Bar 
Association Bookstore reports that the book exchange handled more 
books for the students this quarter than ever before, enabling the Bar 
Association to repay the Student Senate Loan to the bookstore. If this 
degree of success continues the bookstore should, in the near future, 
be entirely self sustaining. 

Plans for the winter quarter sessions of Moot Court have been 
made, and the interest shown at this stage of the court’s progress indi- 
cates that many students will participate in this training this year. 


















